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Policy Issues Alert

Federal Court Explains Denial Of Motion To Dismiss
In “Most Favored Nations” Clause Decision

Mark J. Botti and
Allison Walsh Sheedy

AKIN GUMP STRAUSS HAUER &
FeLp LLP

On August 12, 2011, the District Court
for the Eastern District of Michigan
issued its long-awaited opinion in the
matter United States, et al. v. Blue Cross
Blue Shield of Michigan,' denying Blue
Cross Blue Shield of Michigan’s (BCBS)
motion to dismiss in its entirety, mooting
a request to stay discovery and granting
the government’s motion to compel.
Although the court had previously indi-
cated its denial of the motion to dismiss,
last week’s order provides the court’s
rationale and confirms the Department of
Justice’s theory of anticompetitive harm
stemming from the use of “most favored
nation” provisions (MFNs) by dominant
players in the health plan markets. The
decision provides support for reportedly
ongoing enforcement efforts by the
Department of Justice and state attorneys
general against MFNs in health plan mar-
kets.

Background

On October 18, 2010, the Department
of Justice, along with the state of Michi-
gan, filed a lawsuit against BCBS, the
state’s largest commercial health insurer,
alleging violations of Section 1 of the
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Sherman Act, relating to BCBS’ enforce-
ment of MFNSs in its contracts with hos-
pitals throughout the state. It was the
Antitrust Division’s first attack against
MEFNs in over a decade and has been the
centerpiece of the Division’s recent
enforcement efforts, poised to have wide-
ranging implications for both DOJ policy
and the future of health care contracts.
The complaint alleges that BCBS
included two types of MFN clauses in its
contracts with hospitals out of concern
about competition from other insurers:
“MFN-plus” clauses that require hospi-
tals to charge competing insurers more by
a specified percentage and “equal to
MFEN” clauses that require hospitals to
charge other insurers at least as much as
they charge to BCBS. In exchange for
obtaining these agreements, the com-
plaint alleges that BCBS voluntarily
raised its own costs, informing hospitals
that if they declined the MFN agreement,
they would be paid approximately 16 per-
cent less by BCBS than if they accepted
the MFN. The lawsuit contends that
BCBS harmed competition in the sale of
commercial group and individual health
insurance throughout Michigan, pre-
vented other insurance companies in
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Michigan from becoming competitive
and raised the price of health insurance in
Michigan.

BCBS’ Motion To Dismiss

BCBS filed its motion to dismiss on
December 17, 2010, arguing a failure to
state a claim. BCBS insisted that its
actions are immune under the state action
doctrine because, under Michigan law, it
is a “quasi-public” institution. In a similar
vein, it argued that the federal court
should abstain because BCBS’ actions are
already subject to regulation by the
Michigan insurance commissioner.
Finally, BCBS contended that anticom-
petitive injury and geographic and prod-
uct markets were not sufficiently alleged.

A number of tag-along class actions
have also been filed against BCBS mim-
icking the government’s allegations. In
the context of a hearing in one of these
cases, Judge Denise Page Hood, the pre-
siding judge over all of the BCBS MFN
cases, announced on the record on June 7,
2011, that she was denying BCBS’
motion to dismiss in the government
action and that an order would be forth-
coming. On August 5, 2011, BCBS uni-
laterally filed a notice of an interlocutory
appeal of the issue of state action immu-
nity to the 6th Circuit Court of Appeals.

The Recent Opinion

The court’s opinion denying BCBS’
motion to dismiss affirms the allegations
of the complaint. Without extensive dis-
cussion, the court upheld the govern-
ment’s product markets and geographic
markets as being sufficient for the plead-
ing stage. For example, the court deemed
it plausible that the relevant markets for
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commercial and individual health insur-
ance are local — which had led to the gov-
ernment pleading 17 separate markets —
and accepted the use of statistical data to
establish these. The court also found that
the complaint adequately alleged that
MFNs have negatively impacted compe-
tition and caused BCBS to pay higher, not
lower, prices.

Similarly, the court summarily
rejected the state action defense.
Although the court acknowledged that
there are state statutes that govern BCBS’

conduct, it found that the effect of the
challenged restraint — “using MFNs to
deter competition with other insurers” —
is not a clearly articulated goal of those
statutes. It also found a lack of active
supervision because the Michigan insur-
ance commissioner is not authorized to
review specific BCBS contracts with hos-
pitals, but, rather, only provider plans in
general. For that reason, the court also
declined to abstain from adjudicating the
case.

Conclusion

The court’s opinion confirms the
Department of Justice’s theory about the
potential for anticompetitive harm stem-
ming from the use of MFNs by dominant
players in the market. Getting past this
significant hurdle means that the Depart-
ment of Justice’s enforcement efforts
against MFNs in other contexts will
likely continue at the same time that the
Michigan case moves toward adjudica-
tion on the factual merits.

' Case No. 10-14155.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
    /Arial-Black
    /Arial-BlackItalic
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Impact
    /LucidaConsole
    /Tahoma
    /Tahoma-Bold
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 80
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 80
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 80
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<


    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>



    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>


    /SKY <>

    /SUO <>
    /SVE <>
    /TUR <>

    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 6.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


