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revenue stemming from the sale of products and the offering of
services, the operational revenue of finance enterprises refers to
all revenue stemming from interest and commissions, and the
operational revenue of insurance enterprises refers to all revenue

stemming from premiums, etc.

Article 25 For the purposes of these Procedures, "employee
salaries" refers to the various forms of compensation given to

employees in exchange for their services.

Article 26 For the purposes of these Procedures, "total assets"
refer to all financial resources held or controlled by a branch
office which, excepting intangible assets, can be measured in

monetary terms.

Article 27 The statistics on operational revenue, employee
salaries, and total assets of branch enterprises shall each
be determined based on the financial accounting reports of

the enterprise.

Article 28 Where competent taxation authorities in the localities
of branch offices take issue which the tax apportionment as
calculated by head offices, they shall, within 30 days of the
receipt of the PRC Apportionment Form for the Branch Offices
of Enterprises Carrying out Collective Enterprise Tax Payment,
submit a written request for review to the taxation authority

in the locality of the head office, and attach the relevant data
and materials. The taxation authority in the locality of the head
office must, within 30 days of the receipt of the request for
review, carry out a review of the tax apportionment, and make
a decision as to whether the proportion should be adjusted.
Taxation authorities in the localities of branch offices shall
implement the review decisions of the taxation authority in the

locality of the head office.

Article 29 While the apportionment of tax is being reviewed,
branch offices shall first declare and submit advance tax payment

according to the proportion determined by their head office.
Chapter IV Administration of Collection

Article 30 Head offices and branch offices shall both lawfully
complete the formalities for tax registration, accepting the
supervision and administration of the taxation authority in

their locality.

Article 31 Head offices shall, before June 20 of each year,
fill out the PRC Apportionment Form for the Branch Offices of
Enterprises Carrying out Collective Enterprise Tax Payment on

the basis of the proportions of tax apportionment calculated

for each of the branch offices according to the method of
calculation stipulated in Article 23 of these Procedures (consult
Attachment 4 of the Circular of the State Administration of
Taxation Regarding the Release of Various Forms including
the <PRC Declaration Form for Advance Monthly (Quarterly)
Payment of Enterprise Income Tax> (Guo Shui Han [2008]
No. 44), the formula for calculation of the "proportion of tax
apportionment for the various branches" in Article 10, Item
10 of said attached form instructions shall be in accordance
with Article 23 of these Procedures), and submitted to the
competent taxation authority in the locality of the head office

as well as the various branch offices.

Atticle 32 The competent taxation authority in the locality

of the head office shall, within 10 of the receipt of the PRC
Apportionment Form for the Branch Offices of Enterprises
Carrying out Collective Enterprise Tax Payment from the head
office, promptly transfer the information to the competent
taxation authorities in the localities of the various branch
offices by means of the State Administration of Taxation's
cross-regional collective enterprise tax information exchange

forum or by mail.

Article 33 Head offices shall file information regarding all
second-level branch offices (including those which do not
carry out local advance payment) and the postal code and
address of the competent taxation authorities in the localities
of the branch offices with the competent taxation authority in

their locality.

Article 34 Branch offices shall file information regarding their
head offices, parent offices, and subsidiary branch offices

with the local competent taxation authority.

Article 35 Within 15 days after a branch office is dissolved,
its head office shall report relevant information to the local

competent taxation authority.

Article 36 Head offices and their branch offices shall, in addition
to the materials that should be reported to the competent taxation
authorities pursuant to tax declaration regulations, submit the PRC
Apportionment Form for the Branch Offices of Enterprises Carrying
out Collective Enterprise Tax Payment, financial accounting

reports, and employee salary totals.

Article 37 The various property losses of branch offices shall
first be reviewed by the competent taxation authority in the
locality of the branch offices, with certification issued, and
then the competent taxation authority in the locality of the

head office shall grant a deduction.

Atticle 38 The competent taxation authorities for the various
branch offices shall, on the basis of the PRC Apportionment
Form for the Branch Offices of Enterprises Carrying out
Collective Enterprise Tax Payment provided by the taxation
authority for the head office, carry out examination and
verification of the three indicators used to calculate the
amount and the proportion of the income tax apportionment
for the branch offices within their jurisdiction. Where a
problem is uncovered with respect to three indicators used
to calculate the apportionment, it shall be promptly reported
to the competent taxation authority in the locality of the
head office. Where branch offices do not carry out advance
payment of the tax that has been apportioned to them,
leading to a tax shortfall, the competent taxation authority
should impose penalties pursuant to the Tax Collection
Administration Law of the People's Republic of China and
the detailed rules for the implementation thereof, and report
the results to the taxation authority in the locality of the

head office.

Chapter V Supplementary Provisions

Article 39 Resident enterprises which establish operational
entities without legal person status across regional or
municipal (district, county) boundaries within a single
province, autonomous region, municipality directly under
the central government, or city specifically designated in the
state plan, the procedures for administration of tax collection
of such enterprises shall be jointly formulated by the
national and local taxation bureaus of the various provinces,
autonomous regions, municipalities directly under the central
government, or cities specifically designated in the state

plan, with reference to these Procedures.

Article 40 These Procedures shall go into effect as of January
1, 2008.

Atticle 41 These Procedures shall be interpreted by the State

Administration of Taxation. @
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Chinese Rules for Pre-merger Antitrust Filing

How They [F |t with the Global Framework
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he Legislative Affairs Office of the State Council of
Tthe People’s Republic of China released the Rules on
Filing for Concentration of Business Operators (Draft for
Comments) (the “Draft Rules”) on its website on March 27,
2008 to seek comments from all sectors of the society. The
Rules will take effect on August 1, 2008 and the deadline
for comments is April 12, 2008.

The Legislative Affairs Office of the State Council of the

People’s Republic of China released the

The Draft Rules are intended to specify the provisions

of the Anti-Monopoly Law (“AML”) regarding the pre-
merger antitrust filing for concentration of business
operators.Once they are enacted, they will become one
of the most important implementation rules to the AML.
These implementation rules will provide guidance for
how businesses can comply with the AML.They will also
highlight whether the AML will increase the cost of doing
business in China and therefore create a disincentive for

foreign investment.

In this article we attempted to introduce some of the
significant aspects of the Draft Rules and offer commentary
on how they may fit or conflict with procedural and
substantive aspects of antitrust merger enforcement in

the United States as a “quick test” for how well China’s

approach fits with the global framework.

Mark Botti

Partner

Akin Gump Strauss Hauer & Feld LLP

mbotti@akingump. com
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Clarification: “Obtaining the Control of
Other Business Operators” and “Exercise
a Decisive Influence on Other Business

Operators”

While the AML explicitly states that it is a concentration
of business operators in the case of “a business operator
obtaining control of other business operators through

the acquisition of their equity or assets”, or “a business
operator obtaining the control of, or being able to exercise
a decisive influence on, other business operators through
contractual or other means”, the AML does not specify
the intended meaning of “obtaining the control of other
business operators” and “being able to exercise a decisive
influence on other business operators”.The Draft Rules
stipulate that any of the following will constitute “obtaining
the control of other business operators”:

(1) obtaining more than 50% of the voting shares or assets
of other business operators;

(2) holding the biggest voting shares or assets of other
business operators;

(3) having the capacity of actual control of the majority
voting right of other business operators;

(4) being able to nominate and appoint more than half of
the board directors of other business operators; or

(5) any other circumstances determined by the State

Council’s Anti-monopoly Law Enforcement Authorities.

The Draft Rules further specify that “exercising a decisive
influence on other business operators” means exercising
decisive influences on the production or business decisions

of other business operators.

Procedurally and substantively, these rules are similar in
concept to the United States approach and have much in
common with the US approach in terms of the focus on
“control” or “decisive influence”, although in at least one
aspect they may require fewer filings and have a lesser
reach than in the United States, while in another aspect
the AML requires more filings than in the United States.

In the United States, the threshold share purchase requiring
a filing is significantly lower and arguably, the substantive
standards in the United States may be broader because
some authority in the United States would appear to reach
mergers in a broader context. The United States Antitrust
Division has asserted that its merger laws reach investments
by one business in another that merely create “incentives”
for them to act less competitively. The AML’s definition

of “concentration of business operators” by including “a
business operator obtaining the control of, or being able to
exercise a decisive influence on, other business operators
through contractual or other means” warrants a comment
in that if mere contracts which give rise to “decisive

|//

control” require filing, it is potentially much broader than
the United States requirements for what must be reported.

For example, in the United States some contractual

arrangements could require reporting. In limited and highly
defined circumstances, licenses to intellectual property or
leases of property or equipment are reported; but in other
circumstances they are not.Some of these “nonreportable”
arrangements could have competitive implications and
satisfy the AML’s definition of “exercising decisive control”
depending on how that is interpreted. Similarly, in the
United States, contractual arrangements such as exclusive
distribution or requirements contracts are not reportable but
would appear to be potentially reportable under the AML.
Thus, if interpreted broadly, the AML would capture much
more than is required under United States practice.

One other potential divergence between the approach in the
United States and China might arise from the catchall “any
other circumstances” of the Draft Rules, which is so vague
that it gives little guidance or assurance for businesses that
they will successfully comply with the Rules in determining

whether they must file.

The Threshold Triggering
the Pre-merger Filing

While the AML is silent on this issue, the Draft Rules set forth the
threshold triggering pre-merger antitrust filing as follows:

(1) all business operators involved in the concentration have
a global sales turnover of more than RMB9 billion in the
preceding accounting year and at least two of them have a
sales turnover of more than RMBO.3 billion in the preceding
accounting year within the territory of China;

(2) all business operators involved in the concentration

have a sales turnover of more than RMB1.7 billion in the
preceding accounting year within the territory of China and
at least two of them have a sales turnover of more than
RMBO.3 billion in the preceding accounting year within the
territory of China; or

(3) the concentration will cause the business operator(s)
involved in the concentration to have a market share of
more than 25% in the relevant market within the territory
of China.

Even if none of the above listed thresholds will be hit, if the
State Council’s Anti-monopoly Law Enforcement Authority
determines that a certain concentration will probably have the
effect of eliminating or restricting competition, the concerned
business operators shall file a pre-merger antitrust filing. But,

in the Draft Rules, other business operators who will not be

involved in the contemplated business concentration but
may be adversely affected by such concentration are not

entitled to request for a pre-merger filing.

The definition of “turnover” is subject to specification by the

State Council’s Anti-monopoly Law Enforcement Authority.

Considering that the antitrust filing threshold should adapt
to the economic development, market competition and the
industrial policy of a country, the Draft Rules anticipate
future adjustment to the threshold by stipulating that the
State Council’s Anti-monopoly Law Enforcement Authorities
are entitled to propose suggestions to the State Council
regarding the threshold requirements of antitrust filing.
Again, the Draft Rules have many conceptual similarities
to the approach in the United States. In one aspect,
however, they appear to demand more merger reporting
that would be required in the United States, because

the Draft Rules require filing for combinations that result
in a concentration with greater than 25% market share.
The United States does not have a market share trigger
for filing. Depending on its interpretation, however,

this rule (to the extent it broadens the filing requirement
in theory) may have little practical impact on global

businesses, who would seem unlikely to surpass the

25% without also triggering a filing under one of the other
criteria. Finally, the Draft Rules once again incorporate
a standardless discretion to require filing if Enforcement
Authority believes the concentration will probably have the
effect of eliminating competition. Filing requirements in the
United States are generally based on objective criteria that

do not vary based on likely competitive effects.

The Party Obliged to Do
the Pre-merger Antitrust Filing

The AML does not specify who is responsible for making the
antitrust filing with the State Council’s Anti-monopoly Law
Enforcement Authorities. The Draft Rules provide for the
details as following:

(1) if the business operators merge with each other, all the
business operators involved in the merger shall make the filing;
(2) if the business operator obtains control of other business
operators through acquisition of the latter’s equity ownership
or assets, or exercises a decisive influence on other business
operators through contractual arrangements, the business
operator obtaining control or obtaining the capacity to
exercise a decisive influence on other business operators shall

make the filing.
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This is roughly consistent with the US approach, with the
exception that in all instances, when a filing is required,

both parties must make it.

The Language Version of the Filing Documents
The Draft Rules made it clear that the documents and

materials submitted for the antitrust filing must be in Chinese.

In the United States, the filing parties need not translate
preexisting business documents, which are part of the filing,
into English. Only when the review proceeds to the next
more intensive stage in the United States will the United
States enforcement agencies require translations as a rule. But
in practice the United States enforcement agencies will give
relief from this rule to avoid undue burden.

The Advanced Consulting Mechanism

The Draft Rules provide for an advanced consulting
mechanism for the business operator who may make the
pre-merger antitrust filing. It states that the State Council’
s Anti-monopoly Law Enforcement Authorities may be
consulted on the relevant issues before a filing is made
by a business operator, and the State Council’s Anti-
monopoly Law Enforcement Authorities shall provide

necessary guidance for the concerned filing.

This provision, and how it is implemented, may be

a critical one in practice. In the United States, the
Pre-Merger Office of the Federal Trade Commission

is widely credited for its objective professionalism in
providing advice on what must be reported. That agency’
s credibility has been built up over many years. The
challenge for China’s Enforcement Authorities will be

to earn similar credibility. If they do so, they will ease
some of the concern that might arise from the ambiguous

provisions of the relevant rules cited above.
Re-filing Required for Changes

The Draft Rules clarify that, if a material change involved
in the concerned concentration occurs after a filing

was made, the business operator must notify the State
Council’s Anti-monopoly Law Enforcement Authorities

in a timely fashion of the relevant changes, and the
preliminary review period of the Anti-monopoly Law

Enforcement Authorities will be restarted. This is generally

consistent with the United States” approach which also

will require a re-filing for certain changes.

Confidential Obligation Imposed

on Enforcement Agencies

The Draft Rules provide that the business operator is
entitled to request the State Council’s Anti-monopoly
Law Enforcement Authorities to treat the information
that it filed as confidential information. The State
Council’s Anti-monopoly Law Enforcement Authorities
and their staff are obliged to keep that information
confidential. The Draft Rules further provide that

the State Council’s Anti-monopoly Law Enforcement
Authorities shall formulate their own internal non-
disclosure rules.

These confidentiality rules are also similar to United
States practice. Once again, creditability in practice
will be a key factor. United States agencies work
hard to protect confidentiality and thus are in a
position to encourage private parties to submit

confidential information.

Mechanism of Quick Preliminary Review

The Draft Rules provide that State Council’

s Anti-monopoly Law Enforcement Authorities
shall establish a mechanism of quick preliminary
review, through which
the State Council”

s Anti-monopoly

Law Enforcement
Authorities shall render
a decision as soon as
possible on whether

or not to conduct a
further review to those
concentration which
will obviously not have
effect of eliminating or

restricting competition.

The United States has
statutory deadlines
which help enforce a

quick review but not

perfectly. This is an area in which United States agencies

are regularly attempting to improve their processes.

Guidance on Pre-merger Filing

The Draft Rules also provide that the State Council’s Anti-
monopoly Law Enforcement Authorities may formulate
guidance on pre-merger antitrust filing, as may the

agencies in the United States.

China, like other emerging antitrust enforcers, must
confront the globalization of business in terms of how

its antimonopoly law interacts with other nation’s similar
laws. Lately, China reportedly attended the 7th Annual
Conference of the International Competition Network
(“ICN”) in Kyoto, Japan. China is still not a member

to ICN but may become a member in the near future.
Should China join ICN as a member, it will make a
commitment to work toward convergence of its procedural
and substantive antimonopoly rules through the exchange
of ideas and theory with other enforcers. Undoubtedly,
the implementation rules of the AML as they apply

to mergers and acquisitions will become part of that
dialogue, as one of the key drivers of the ICN’s work is

that differences among antitrust enforcers can needlessly

impose costs and delays on global markets. @
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