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(mil.) 
3/20/11 T-Mobile USA Inc AT&T Inc  39,000 
1/10/11 Progress Energy Inc Duke Energy Corp  25,531 
8/29/2010* Genzyme Corp Sanofi  19,641 
1/31/11 ProLogis AMB Property Corp  16,475 
4/28/11 Constellation Energy Exelon Corp  10,165 
2/15/11 NYSE Euronext Deutsche Boerse AG  9,532 
3/1/11 Shopping Centers In US Blackstone Group LP  9,400 
3/14/11 Lubrizol Corp Berkshire Hathaway Inc  9,218 
2/7/11 Pride International Inc Ensco PLC  8,466 
1/29/11 Massey Energy Co Alpha Natural Res.  8,277 

Source: Bloomberg. *Amended Feb. 16
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Top U.S. Acquisition Targets in 2011
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Yesterday’s Deals

Breaking Deals

NeSTle BUYS PromeTheUS lABorATorieS. The deal may 
be priced between 500 million Swiss Francs ($567 million) and  
1 billion, said Bank Vontobel analyst Jean-Philippe Bertschy.

J&J UNiT To BUY riNzA, DokTor mom for $260 mlN. 
Johnson & Johnson’s Cilag unit has agreed to buy J.B. Chemicals 

& Pharmaceuticals’s Russian over-the-counter remedies.

leND leASe To Sell kiNg of PrUSSiA mAll STAke. Morgan Stanley’s Prime Prop-
erty Fund is buying the 50% stake, valued at $1.25 billion including debt, for $545 million. 

ChArmiNg ShoPPeS SeekiNg SAle of fAShioN BUg. The unit generates about 
one-third of Charming Shoppes’s $2 billion in sales. 

iCelAND fooD’S foUNDer AimS To BUY ComPANY, TelegrAPh SAYS. Founder 
Malcolm Walker says he won’t sell his stake in Iceland, which is majority owned by bankrupt 
Landisbanki, the newspaper reported.

roN BUrkle lifTS STAke To fighT BArNeS & NoBle SAle, WSJ SAYS. Burkle’s 
Yucaipa bought 603,000 shares at less than $18.49 each, bringing its total to 11.9 million; 
Liberty Media has offered $17 per share, the newspaper reported.

VAleANT To BUY SANiTAS for $442 millioN for SkiN DrUgS. Canada’s biggest 
pharmaceutical company, agreed to buy AB Sanitas, based in Kaunas, Lithuania.

BY NANdINI SuKuMAR ANd RITA NAzAReTh
No company’s stock is worth less as 

currency for takeovers than london 
Stock exchange group Plc, accord-
ing to traders who profit from mergers 
and acquisitions.

The value of the bourse’s offer to buy 
TmX group inc. with equity fell 4.9 
percent below the price of the Toronto 
stock exchange operator’s shares yes-
terday, according to Bloomberg data. 
The gap is the widest of any all-stock 
deal over $1 billion, indicating to arbi-
tragers that LSe’s equity alone won’t 
be enough to fend off a higher bid from 
a group of Canadian banks and funds 
trying to keep TMX in local hands.

lSe equity, profit for 
TmX Deal evaporates

M&A WATCh: 
Felice Maranz and  

Toby Alder

Sanitas Valeant Pharmaceuticals   463.1   10.0 
Nuon E&P Tullow Oil PLC  421.6   - 
Thao Dien Investment Lotte Asset Development Co  151.0   - 
Multiple Targets Shenma Industry Co Ltd  98.1   - 
Seaspine Inc Integra LifeSciences Hold.  89.0   - 
Certain Assets AXA SA  77.4   - 
Radius Health Group Multiple acquirers  66.0   - 
Tibnor AB SSAB AB  62.0   - 
Grupo Gesfor Logica PLC  44.3   - 
Unison Co Ltd/SK Toshiba Corp  36.6   - 

Number of Deals  48 9,794 9,980
Volume  $1.69 billion $959.2 billion $793 billion
Avg Disclosed Deal Size  $56.3 million $184 million $151.5 million 
Average Premium  233% 23% 21%

CTC Media Inc Multiple acquirers  1,071.7   6.0 
Allgreen Properties Ltd Brookvale Investments Pte  902.2   5.4 
Banco do Estado do Rio Banco Bradesco SA  626.8   - 
Grupo Hospitalario Goodgrower SA  266.7   - 
Certain Assets Johnson & Johnson  260.0   - 
Acciona Aparca. SL EQT Partners AB  252.3   - 
Unnamed Target Future Fund LP/The  230.0   - 
Certain Assets Exterran Partners LP  228.0   - 
Kim Eng Securities Malayan Banking Bhd  149.5   7.1 
Saudi Seamless Pipes Vallourec SA  135.0   - 
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Q&A
Pat Dooley
Merger deals face 
intense scrutiny 
from regulators, 
analysts, share-
holders and 
courts. Corporate 
boards must                                                                                                          

be prepared to manage a transac-
tion as much as possible to avoid 
pitfalls that may delay or break a 
deal, says Pat Dooley, a partner at 
Akin Gump Strauss Hauer & Feld 
LLP who provides advice to invest-
ment funds and corporate clients 
on transactional matters. He tells 
Rob Williams about innovations in 
deal structures and offers an upbeat 
outlook for economic conditions.  

Q: What effect is the Dodd-Frank 
Act having on M&A?
A: In general, Dodd Frank has not 
had a direct impact on M&A activ-
ity, though if it eventually raises the 
costs of borrowing, it could have 
a depressive effect. One potential 
effect is the modification of Section 
13D of the Exchange Act that al-
lows the SEC to redefine the kinds 
of disclosures in a Schedule 13D, 
a form that is required to be filed 
by anybody who’s not a passive 
investor and holds more than 5 
percent of the voting stock of a 
public company. The SEC has the 
authority to decide if other financial 
instruments, such as cash-settled 
swaps, might “count” for reporting 
purposes. 

Q: Wachtell Lipton wrote a posi-
tion paper on that issue in March.
A: Wachtell is encouraging the SEC 
staff to do a couple of things. One 
would be to consider expanding the 
scope of what would be considered 
a security that’s required to be re-

ported. The concern from Wachtell’s 
perspective, and from corporate 
America, is that there’s not enough 
‘early warning’ of activists coming 
in and getting a significant vot-
ing or economic position without 
disclosure to the markets and to the 
company in question. 

Q: What else?
A: Another suggestion is to shorten 
the filing period after crossing the 5 
percent ownership threshold from 
its current 10 days. A shareholder 
could actually surface with much 
more than 5 percent, if it’s able to 
buy very quickly during this 10-day 
window. There’ve been suggestions 
this should be shortened to one or 
two days, given the advances in 
electronic communications.

Q: You’ve advised firms such as 
Cerberus on transactions. How 
would the proposed changes af-
fect the private-equity industry?
A: I don’t think Dodd-Frank specifi-
cally has been top-of-mind for non-
bank-owned private-equity funds. 
On the possible 13D changes, it’s 
probably not meaningful. Generally, 
private-equity funds are not going to 
be activist investors. They are inter-
ested in doing friendly transactions.

Q: What are the issues facing 
private equity?
A: The principal concern in terms 
of deal activity is having financ-
ing available to make investments. 
There’s a lot of pent-up demand. 
In the last six months or so, we’ve 
seen very attractive financing 
terms. You’re seeing people willing 
to use leverage ratios now where 
you can get between five and six 
times Ebitda, whereas at the very, 
very height of the market, you could 
see as high as seven on occasion. 
At the nadir, it was closer to four.

Q: What about deal terms?
A: The terms on which banks and 
other financing sources are willing 
to provide financing are more favor-
able to private-equity funds. You’re 
seeing more transactions that have 
covenant-lite arrangements. Fund-
ing sources are willing to put money 
into these deals, and they’re willing 
to do it on favorable terms.

Q: Do you hear any concerns 
about QE2 ending in June?
A: Depending on how strong the 
economy is, the withdrawal of QE2 
could result in a rise in interest rates 
that potentially would put pressure 
on the cost of financing for M&A 
transactions. That’s really an open 
question. I don’t think anyone has a 
great sense of what’s going to hap-
pen if and when QE2 is withdrawn.

Q: What are some of the more 
common concerns among clients?
A: The sense that I have from talk-
ing to people is that there is more 
of an optimistic perspective about 
the strengthening of the economy, 
which I think means people are 
more willing to make investments in 
the form of M&A.

Q: What about the use of top-up 
options to reach the 90 percent 
threshold to approve a short-
form merger?
A: There was always a bit of a 
question about whether those 
worked. You’ve got to be sort of 
close to the 90 percent threshold, 
because issuing more shares to 
reach that level becomes math-
ematically challenging if you are 
too far away from 90%. But if you’re 
close, it allows you to close right 
away rather than wait six or eight 
weeks for the long-form merger 
process to go forward. I think you’ll 
continue to see top-up options 

Akin Gump’s Dooley Says Courts More Likely to Scrutinize Banker Fees



Q&A used. It’s in everybody’s interest 
because it shortens the process.

Q: Why does it seem like every 
deal announcement is followed 
by announcements of possible 
class actions?
A: There’s almost no way to avoid 
it in any big deal. You just know 
you’re going to get sued. The goal 
for the lawyers on the transaction is 
to make sure the process and the 
record are very good so that you 
can demonstrate everything’s been 
done appropriately.

Q: What’s the purpose of these 
suits?
A: There’s two perspectives on this. 
The first is from corporate America, 
meaning corporate lawyers. They 
would say the plaintiffs lawyers are 
in it to extract a small amount of le-
gal fees. There’s an alternative view 
that even though you’d like to think 
all transactions are done perfectly, 
the fact that there are lawyers that 
routinely look at the process is a 
mechanism for making sure that 
buyers and companies continue to 
focus on making sure they’re doing 
the right thing. My argument would 
be that it’s the job of the corporate 
lawyer to make sure the process is 
done properly to protect the board.

Q: How have shareholder suits 
changed?
A: Claims used to focus on whether 
the directors had breached their 
fiduciary duties by selling for too low 
a price. You still see those claims, 
but you’re also seeing claims that 
the proxy statement is somehow 
misleading because it doesn’t 
include certain information. The 
difference between a breach of fidu-
ciary claim and a disclosure claim is 
it’s more likely that if a court agrees 
that something is missing from the 
proxy it will enjoin the transaction 
until corrective disclosure is made.  
Moreover, issuers are becoming 
more focused on trying to make 
sure lawsuits are heard in the courts 
of the state of their incorporation 
because of a belief those suits will 
be more consistently decided.  So 
issuers are considering “exclusive 

venue” clauses in their charters or 
by laws, though their enforceability 
is still open to question.

Q: What kinds of disclosures are 
more significant to courts?
A: A couple of key areas include 
the disclosure of banker compen-
sation – courts seem to be very 
focused on that – and what the 
bankers’ relationship is to either the 
target company or the acquiring 
company – particularly in an LBO 
transaction where you may have an 
investment bank providing advice 
to the target which has also done 
work for the private-equity funds or 
is providing financing for the buyer. 
Courts are starting to require more 
and more that those kinds of rela-
tionships be disclosed, even though 
many practitioners probably don’t 
think there’s any real conflict. If you 
don’t describe historic relationships, 
and you don’t talk about the specific 
fees that banks are getting paid, 
there’s a real risk these days that 
a court will enjoin you until you put 
that information in.

Q: Are you seeing more ‘go-shop’ 
clauses included in transactions?
A: A go-shop is becoming much 
more common. The situation where 
you may not see it is in a significant 
auction process before signing the 
merger agreement. They’re much 
more common in cases where you 
haven’t had an exhaustive marketing 
process. It’s designed to make sure 
that a board can properly assert that 
it’s taken all appropriate actions to 
try to get the highest price, which is 
its duty when selling the company.

Q: Do boards include a go-shop 
to actively seek another bidder, 
or as more of defensive measure 
to prevent shareholder suits?
A: In the deals that I’ve been 
involved in recently, if there’s a 
go-shop, it’s a very active process. 
Putting in a go-shop and not taking 
advantage of it would run the risk of 
a court criticizing the board for fail-
ing to make sure it maximized value.

Q: How else are courts affecting 
M&A?

A: Courts are becoming much more 
focused in making sure that boards 
of directors are actively involved 
in the M&A process. There have 
been cases over the last few years 
where courts have been critical of a 
board that was not actively involved 
and either let management or the 
investment bank run the process. 
Courts really want to see the board 
managing that process. It’s particu-
larly true in an LBO situation, where 
a buyer may be looking to buy a 
company and have management 
continue on. There’s a view that it 
is almost an inherent conflict if the 
management is really running the 
negotiation process at the same 
time they’re likely to have a job on 
the other side of the transaction.

Q: Any other innovations in deal 
structure? In Sanofi-Aventis’s 
takeover of Genzyme, we saw the 
use of contingent value rights 
linked to the value of an experi-
mental drug.
A: It’s somewhat innovative to use 
a contingent value right with an 
experimental drug, although CVRs 
have been around a long time. 
CVRs are used to bridge value 
gaps, sort of like an earnout for a 
public company. The challenge with 
CVRs is that it’s very hard to come 
up with milestones that work. For 
example, what if it’s not a gross 
revenue test, but a net revenue 
test? If you’re the seller, you’re 
worried about whether a bunch of 
costs will be loaded in to lower the 
payment amount on the CVR. Most 
people would prefer not to have to 
deal with the messiness of trying 
to figure these things out, or having 
their lawyers think through every 
possible contingency that might 
apply to make sure that the CVR is 
going to work as intended.

Q: Any final thoughts on the deal 
landscape this year?
A: It’s possible we’ll see more activism 
by hedge funds, who tend not to be 
acquirers, but catalysts for change. 
They’ve shown no signs of slowing 
down. Additionally, if the economy 
stays on track, I believe M&A activity 
will be much stronger this year.
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