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Investigating Allegations of Fraud:
Questions to Ask When Evaluating Whether Cost
Report Claims Breach the False Claims Act
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FCA Moreover, in February 2000, DOJ announced that nursing

commitment to enforce vigorously the FCA and its

recent settlement announcements illustrating the
potential liability providers can confront in FCA litigation
underscore the importance to any entity of ensuring that its
conduct does not run afoul of the FCA.

T he DOJ’s statistics demonstrate its long-term

COST REPORT CERTIFICATIONS AND THE FCA

However, the line between conduct that breaches the FCA
and that which is innocent is not always apparent. Moreover,
discerning this line is especially difficult for healthcare entities
that must submit a cost report. This is because these entities
— hospitals, skilled nursing facilities, and home health agencies
— must certify to the United States that to the best of their
“knowledge and belief, thle] [cost] report and statement are
true, correct, complete and prepared from the books and
records of the provider in accordance with applicable
instructions, except as noted” and that the officer who signs
the certification is “familiar with the laws and regulations
regarding the provision of healthcare services, and that the
services identified in its cost report were provided in
compliance with such laws and regulations.”®

Given that the submitted cost report contains literally
thousands of entries and the rules and regulations governing
the Medicare program literally encompass several volumes
of statutes, regulations, and policy statements, simple
administrative violations may occur resulting in the submission
of a “false” certification.

But those who stand accused are not defenseless. Instead,
the government or the relator must, at a minimum, further
prove that the provider “knew” that the claim was false —
meaning it sought reimbursement for the claimed costs in
reckless disregard or deliberate ignorance of the truth or falsity
of the information.” Thus, in assessing liability stemming from
the submission of claims on a cost report, the analysis is not
complete by simply determining that the claimed costs were
inaccurate but must also include an analysis of why the costs
were claimed in the first instance.

This article focuses on specific defenses that may arise
when the provider’s certification is false because services
reported in the cost report were not performed in compliance
with the rules and regulations underlying the Medicare or
Medicaid programs. Specifically, separate inquiries are set
forth which, if followed, will assist the provider in gauging its
potential exposure under the FCA.
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FCA COST REPORT INQUIRIES

An inquiry into potential FCA liability must begin with an
analysis of the provider’s basis for claiming the challenged
cost. As was noted above, the FCA does not generate liability
unless the person acted in reckless disregard or deliberate
ignorance of the truth or falsity of the claim. If a particular claim
or cost is questioned, the provider should inquire into the
following questions:

* Was reimbursement sought for the cost in accordance
with regulatory guidance? — Compliance with the rules and
regulations governing the Medicare and Medicaid programs is
a dispositive defense to FCA liability.® Thus, in recent actions,
courts rejected relators’ claims that defendants breached the
FCA by failing to furnish the government the same discount
provided to their best customers because, under the rules
governing the pertinent government program, the companies
were not obligated to bill the government at their best prices.®
Hence, when confronting an allegation that a cost report
certification is false, defense counsel should carefully inspect
the basis underlying the provider’s claim and, if it is found that
the entity complied with the applicable rules and regulations,
then the government or relator will not be able to prove a
violation of the FCA as a matter of law.

e Was the underlying regulatory guidance inherently
ambiguous? — There may be occasions when defense
counsel cannot establish that the challenged costs were
compelled (or at least permitted) by the underlying regulatory
guidance. However, if the defendant can prove that the
regulatory guidance was inherently ambiguous, a court would
be less likely to find that the entity “knowingly” submitted a
false claim since more than one interpretation was possible.*
Thus, in one case, when the government contended that the
applicable biling code (from the American Medical
Association’s Current Procedural Terminology [“CPT”]) required
45 to 50 minutes of “face-to-face” contact with the patient,
while the defendant pointed out that the CPT itself was silent
as to whether the time component included only “face-to-
face” time or included all the time a physician worked on the
session (including reviewing the chart, speaking with relatives,
etc.). The court dismissed the government’s claims because
the regulatory instruction, the CPT, was “ambiguous.™
Accordingly, when the government or relator asserts that the
costs a provider claimed are false because they are not
permitted by law, the provider should carefully evaluate
whether the government’s or relator’s interpretation of the
provision is valid or inherently ambiguous.

« Did the provider rely upon statements of government
officials? — At times health care providers confer with
government employees and agents prior to claiming costs on
cost reports. Courts have ruled that when an entity engages in
an open and active dialogue with the government regarding a
biling practice, the government cannot establish a FCA
violation as a matter of law because the entity can hardly be
accused of acting with reckless disregard or deliberate
ignorance of the truth or falsity of a claim when it informed the
government of the underlying billing practice and sought
advice.”? Hence, in one case, a court ruled that although the
defendant’s contract had mandated that in providing paternity
testing it conduct two tests and the company had in fact only

performed one test, the company was not liable because it
had informed the government that it would only perform one
test — a new DNA test that, unlike the type of test originally
contemplated, did not scientifically require a second test to
ensure accuracy.® Under these circumstances, the
government’s knowledge undermined the relator’s claim that
the defendant acted with the requisite intent to violate the
FCA. Accordingly, whenever a cost is questioned, a provider
should determine the extent to which it had previously
disclosed to or discussed with the government the questioned
practice.

< Even if in hindsight the provider recognizes that it
erroneously claimed the cost, did it have a plausible basis
to claim the cost in the first instance such that its conduct
is merely negligent? — There are occasions in which a person
or an entity may be mistaken in claiming reimbursement for
certain costs. However, Congress expressly provided that
mere negligence was not actionable under the FCA.* Thus, in
instances in which the plaintiff’s contention is simply that the
defendant’s business practices could have been more efficient
or effective, or where an errant claim resulted from an honestly
mistaken scientific calculation or other such judgment, the
plaintiff cannot state a cause of action under the FCA.*

e Was the allegedly false claim material to the
government’s determination to pay? — Further, courts have
ruled that when the defendant’s representation is not capable
of influencing the government’s decision to pay funds, the
government cannot establish a cause of action under the
FCA. The issue of a non-material representation generally
arises in one of two contexts: (1) when responsible
government officials have reviewed or are cognizant of the
underlying allegedly false material and, notwithstanding that
notice, authorize payment;* and (2) when responsible
government officials are not aware of the underlying
representations, but even if they had known that the
representation was false, would have authorized payment
because the falsity is unrelated to the government’s decision
to pay.”” Given this defense, providers should examine any
allegedly false representation (especially those that are only
technically false or concern relatively trivial matters) and assess
whether the falsity of the information could have induced the
government to pay; if not, then the provider has a defense to
FCA liability.

CONCLUSION

As the use of the FCA continues to rise and the
government and relators trot out novel theories of liability, it
becomes increasingly essential that providers be prepared to
inquire into the precise basis of their potential liability under the
FCA. This inquiry is even more critical in the cost reporting
context because the government, through its expansive
certification, essentially obligates the provider to adhere to
every rule and regulation underlying the payment of the
providers’ claims or face potential FCA liability. A carefully
planned and executed internal review, considering the five
basic questions discussed above, is a starting point for
evaluating the extent to which potential FCA exposure
may exist.
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