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Introduction

The Federal Trade Commission’s (FTC) Guides for the Use of
Environmental Marketing Claims' ("Green Guides” or “Guides”)
provide guidance for companies that make environmental claims.
Since the FTC last updated the Guides in 2012, environmental
claims have expanded dramatically, yielding greater potential for
actionable “greenwashing” or other deceptive marketing.

While the Guides are not law,
they provide marketers with general
principles to consider when making

environmental claims about a product,
package, or service.

As the FTC prepares for its 10-year review? of the Green Guides, one
area for further clarity surrounds “climate claims,” or claims that
promote the effect a product, service or business has on greenhouse
gas (GHG) emissions, and by extension, global climate change.?

Examples of climate claims abound — e.g., “carbon neutral,”
“climate neutral,” “net-zero,” “zero-carbon,” etc. — and are often
used interchangeably. We thus collectively refer to these claims

herein as “carbon neutrality claims.”

"o

Governments, investors and consumers increasingly are making
demands for the private sector to align with the Paris Agreement’s
aspirational goal to hold temperature rise to 1.5°C. In response,
corporate net-zero targets and carbon neutral products offerings
have proliferated,” with “large differences in the transparency of
these claims and targets and what they actually mean in terms of”
their impact on GHG emissions.®

As such, these claims may create consumer confusion or mislead
consumers, and are vulnerable to allegations of greenwashing,
prompting questions for the FTC to consider as it reviews the Guides
and continues its compliance enforcement.

This article explores how the Green Guides might evolve in response
to the expanding landscape of carbon neutrality claims. First, we
provide background on the Guides and its application to carbon
neutrality claims. Second, we summarize trends in greenwashing
allegations affecting marketers making carbon neutrality claims.
Third, we analyze environmental marketing guidance from other
countries, identifying commonalities that may inform best practices.
Finally, we incorporate lessons from this analysis in offering
suggestions for modernizing the Green Guides to address carbon
neutrality claims more directly.

A modernized Green Guides would provide companies with
clearer expectations for making carbon neutrality claims to
reduce enforcement and litigation risk, even if it did little to quell
greenwashing allegations.

Marketers of carbon neutral products
continue to face increased public scrutiny,
which often focuses on the extent of the
product life-cycle covered by the carbon
neutrality claim — i.e., “well to wheels”
or simply production — and the use of
offsets to support such claims.

The Green Guides should not, however, be viewed in a vacuum.
They should account for, and avoid duplicating, the Securities and
Exchange Commission’s (SEC) efforts on climate-related disclosures,
and the Environmental Protection Agency’s (EPA) efforts to ensure
the veracity of emissions data through its GHG Reporting Program.

Background

What are the Green Guides?

The Guides reflect the FTC's interpretation of Section 5 of the
FTC Act, 15 U.S.C.A. § 45,° as it relates to “unfair or deceptive”
environmental marketing claims, or “green marketing.”
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While the Guides are not law, they provide marketers with general
principles to consider when making environmental claims about a
product, package, or service, i.e., principles to avoid making claims
that the Commission is likely to view as unfair or deceptive. They
also define the competent and reliable scientific evidence necessary
for substantiating claims, and consider how reasonable consumers
are likely to interpret specific claims.

Despite its non-binding status, the FTC can take action under the
FTC Act against a company for green marketing that is inconsistent
with the Guides. For example, in the immediate two years after the
2012 Green Guides update, the FTC brought more than

20 enforcement actions against marketers related to environmental
marketing claims.

The FTC has an opportunity
to offer specific advice to marketers
of carbon neutral products by clarifying
ambiguities in the Green Guides related
to carbon neutrality claims and clearly
presenting its expectations
for substantiating such claims.

The FTC also sent warning letters to environmental certification
seal providers, and marketers, for seals the agency suspected failed
to comply with the Green Guides. Every year since, however, FTC
enforcement actions have dwindled, reaching a low of a single case
in 2019 and 2020.

How do the Guides apply to carbon neutrality claims?

The Guides do not discuss carbon neutrality claims explicitly.”
However, the Guides offer general principles and specific guidance
on carbon offsets that will inform treatment of carbon neutrality
claims.

A carbon offset, sometimes referred to as a carbon “credit,”
represents one ton of carbon dioxide (or GHG equivalent) removed
from the atmosphere or not released to the atmosphere during a
business as usual scenario.

Offsets often serve as a form of currency to support carbon neutrality
claims. Former FTC chair Deborah Platt Majoras recognized that
relationship in her opening remarks at the FTC's carbon offset
workshop: “[ijn an effort to become ‘carbon neutral, many purchasers
seek to obtain enough offsets to match their emissions.”

Green Guides’ principles and guidance particularly relevant to
carbon neutrality claims include:

General principles/applicable provisions

. Qualifications and disclosures: To avoid deception, marketers
should use clear and prominent qualifying language that limits
the claim to a specific benefit or benefits. (16 C.F.R. § 260.4)

*  Overstatement of environmental attribute: Marketers should not
overstate, directly or by implication, an environmental attribute
or benefit; marketers should not state or imply environmental
benefits if such benefits are negligible — even if the claim is
“technically true!”® (16 C.F.R. § 260.3(c))

Carbon offsets

*  Marketers should employ competent and reliable scientific and
accounting methods to quantify properly claimed emission
reductions and to ensure that the same offset is not sold more
than once.

*  Marketers should disclose if the offset represents emission
reductions that will not occur for two years or longer.

*  Marketers should not advertise an offset if the law already
requires the activity that is the basis of the offset. (16 C.F.R.
§260.5)

Current trends in greenwashing allegations

Consumers and other private actors regularly allege deceptive
greenwashing claims and pursue novel legal actions against
companies. In March, Global Witness, Greenpeace USA, and
Earthworks filed a “first of its kind” complaint with the FTC against
Chevron, asserting, among other things, the company misleads
consumers on the environmental impacts of its products through
deceptive advertisements that overstate Chevron's climate
commitments and renewable energy investments.?

Similarly, the non-profit Earth Island Institute filed a complaint in
June against the Coca-Cola Company (Coke) under the District of
Columbia’s Consumer Protection Procedures Act, alleging™ that
Coke engaged in deceptive marketing by representing itself as
"sustainable” despite being a major contributor of global plastic
waste.

Marketers of carbon neutral products continue to face increased
public scrutiny, which often focuses on the extent of the product
life-cycle covered by the carbon neutrality claim —i.e., “well to
wheels” or simply production — and the use of offsets to support
such claims.

In July, for example, Mountain Valley Pipeline project developers
announced they would purchase offsets “to make [the pipeline’s]
operational emissions carbon neutral.”" Sierra Club called this
“a shameless ploy to greenwashl,]” primarily because offsetting
the pipeline’s direct operational emissions “wouldnt address the
massive climate impact of actually burning the fracked gas this
pipeline would transport.?

Cumulatively, these examples suggest that companies marketing
carbon neutral products are vulnerable to allegations of violating
the Green Guides' principle regarding the overstatement of
environmental attributes. This is especially true for claims based on
a small fraction of a product’s overall environmental footprint.

Comparative analysis

In this section we survey how other countries approach carbon
neutrality claims, drawing from green marketing guides (most as
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old as the Green Guides) and government-led certification schemes
and standards.

We limit our analysis to a snapshot of countries with explicit
references to carbon neutrality or related climate claims —
Australia, Netherlands, Norway and the United Kingdom (U.K.) —
and identify three commonalities that may inform best practices.

1. Clear guidance regarding the scope of the carbon neutrality claim

In its 2011 green marketing guidelines, Australia’s Competition &
Consumer Commission (ACCC) cautions that a carbon neutral
product advertisement “could potentially be misleading” if the
marketer only offsets the emissions from manufacturing to point of
sale.”

The ACCC explains that claims should clearly “[l]ink the
environmental benefit to a specific part of the product or its
production process, such as extraction [or] transportation,” to “help
remove any misleading impressions.”

Meanwhile, 2021 guidelines issued by the Netherlands Authority for
Consumers and Markets (ACM) advise that companies can make
carbon neutrality claims only if the total emissions associated with
the product’s production process is zero, which can be achieved, for
example, through offsets."

The U.K. Competition & Markets Authority issued draft guidance

in May that parallels the Netherlands in this regard, stating that a
carbon neutrality claim may only be made if “relevant production
processes do not create emissions, or because the business offsets
the gases that are produced by investing in” carbon offset projects.™

On the other hand, Norway's 2009 “Guidelines on Using Claims
such as ‘Climate Neutral' etc. in Marketing” restricts marketers from
making carbon neutrality claims that are limited to certain aspects
of a product’s footprint. Instead, a marketer must conduct a life-
cycle analysis of a product'’s total GHG emissions in order to make a
carbon neutrality claim.'®

Norway also requires marketers of carbon neutral products to
reduce, to the extent possible, GHG emissions at each stage of the
product’s life cycle, and create a corresponding reduction plan every
other year. However, a marketer may avoid this requirement if an
“impartial third party” verifies that the product has exhausted its
reduction potential. For any remaining emissions, a company may
compensate by purchasing offsets “at the time of marketing.”

2. Certification standards as potential safe harbors"”

The Australian Government maintains the voluntary Climate
Active Carbon Neutral Standard for Products and Services to assist
companies “credibly claim carbon neutrality and to seek carbon
neutral certification.®

Entities seeking to certify a claim against the Product & Services
Standard must:

U

define an emissions boundary for the product and calculate
emissions;

(2) develop and implement an emissions reduction strategy;

purchase offsets to compensate for remaining emissions
(which are limited to offsets verified through “internationally
recognized standards” such as Verra's Verified Carbon
Standard);

(4) secure third-party validation; and
(5) issue a public statement of the carbon neutrality claim.

Notably, the Product & Services Standard does not require entities
to base carbon neutrality claims on a product’s entire footprint.
Instead, claims may be limited to a “cradle-to-gate” boundary —
i.e., all emissions from resource extraction up to “when the product
leaves the responsible entity’s gate.”

3. Transparency rules for offsetting

Each jurisdiction reviewed strongly emphasizes transparency when
carbon offsets form the basis of a carbon neutrality claim. The U.K!'s
draft guidance, for instance, advises companies that base carbon
neutrality claims on equivalent offsets to “provide information
about the [offset] scheme,” which “should be based on recognized
standards and measurements, capable of objective verifications.”

Similarly, where offsets “play[] an important role in the process of
making your product carbon-neutral,” the Netherlands requires
marketers to “inform consumers about the exact form” of offset
used. This entails providing consumers with “relevant” information,
including: (i) the exact amount of carbon that is offset; (i) project
type and location; (iii) the entity “organizing” the project; and

(iv) whether the offset project was certified by a specific standard.”

Considerations for the 10-year review
of the Green Guides

The FTC has an opportunity to offer specific advice to marketers
of carbon neutral products by clarifying ambiguities in the Green
Guides related to carbon neutrality claims and clearly presenting
its expectations for substantiating such claims. This will enable
companies to ensure they take necessary precautions to protect
against greenwashing allegations and offer a safe harbor if
followed.

While we do not expect the FTC to “create definitions or
standards,"™ our comparative analysis suggests several ways the
FTC could provide additional clarity on carbon neutrality claims to
aid businesses and consumers, including the following:

1. Clarify ambiguities regarding carbon neutrality claims the FTC
might deem “negligible” and therefore misleading

The Green Guides’ ambiguity concerning the level at which an
environmental benefit is considered “negligible” or “overstated”
presents challenges for marketers of carbon neutral products.

As noted above, companies are increasingly subject to allegations
of greenwashing for limiting carbon neutrality claims to certain
portions of a product’s life-cycle emissions.?®

Clear FTC rules regarding transparency over life-cycle
considerations and expectations would remove regulatory risk and
enable market growth in carbon neutral products.
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2. Clarify whether the FTC will pursue enforcement for deceptive or
misleading implied green “brand” claims

Recent consumer protection lawsuits and greenwashing
accusations have focused on companies’ forward-looking or
aspirational statements — e.g., “net-zero” targets and related
climate change commitments. These instances target broader
corporate “brand” claims, including those implying a company’s
"greenness,” rather than specific product marketing claims.

Through the Green Guides, the FTC has an opportunity to clarify
whether the scope covers these broader corporate brand claims or
aspirational statements.

Notably, within the context of the Green Guides, the FTC has
examined a somewhat analogous scenario whereby a “marketer
touts its relationship with a third party [by displaying a seal to
show its membership status with said third party] that has neither
evaluated nor endorsed the environmental attributes of its
products.””!

The FTC explained that “displaying the organization’s seal may
cause consumers to mistakenly believe that the organization has
evaluated and endorsed the product,” although companies could
avoid deception in this scenario “by stating that the seal refers to
the company’s membership only and that the association did not
evaluate the product’s environmental attributes.”?

This suggests that should the Green Guides cover broader corporate
brand or aspirational claims, the FTC should indicate the level

of specificity and detail regarding such claims, as well as any
substantiation, it will require.

3. Provide examples of third-party organizations or voluntary
consensus bodies capable of substantiating carbon neutrality
claims

The Green Guides instruct marketers to “substantiate” their
environmental claims. Marketers could substantiate claims
through a “voluntary consensus standards body,” a third-party
organization that plans, develops, establishes or coordinates
"voluntary consensus standards using agreed-upon procedures”
and possesses several general attributes (16 C.F.R. § 260.6).

Given the plethora of certification organizations with relevant
qualifications, the FTC could identify a subset of voluntary
consensus bodies as “examples” of adequate or credible third-party
certification for substantiating carbon neutrality claims.

For example, the FTC maintains a public list of approved Children’s
Online Privacy Protection Act (COPPA) “Safe Harbor” organizations,
and it could similarly do so regarding approved Green Guides
certifying organizations.

4. Require transparency disclosures regarding the characteristics
of carbon offsets

The FTC can avoid complex policy questions but still require greater
disclosure regarding the use of carbon offsets in substantiating
carbon neutrality claims.

Among the many criticisms concerning carbon offsets is the lack of
transparency, for example, regarding purchase price, project type

(i.e., avoidance or removal), whether the offset was certified on a
credible registry, and timing of the claimed emissions removals or
reductions.

If the FTC requires disclosure of tenets like these, consumers could
assess these claims independently, while protecting marketers from
complaints they omitted relevant information.

5. Take the Biden-Harris “whole-of-government” approach to
climate change to heart: coordinate with SEC, EPA and other
relevant agencies

The FTC should coordinate with other agencies such as the SEC
and EPA, which are implementing complimentary climate-risk
disclosure and GHG emissions reporting programs that may inform
or substantiate green marketing claims.

In addition, should Congress pass the Growing Climate Solutions
Act prior to the FTC concluding its review and update to the Green
Guides, the FTC could look to the Department of Agriculture for the
types of third-party carbon offset standards and verifiers that would
satisfy consideration (3) above.?
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