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The Supreme Court Takes Aim at
Deference to Administrative Agencies

BY REX S. HEINKE,
JESSICA M. WEISEL
AND DOUGLASS B. MAYNARD

n 1989, the late Justice Anto-
I nin Scalia authored one of the

seminal opinions on deference
to administrative agencies.
In Auer v. Robbins, 519 U.S. 452
(1997), he famously reaffirmed
a long-standing rule of adminis-
trative deference dating back to
Bowles v. Seminole Rock & Sand
Co., 325 U.S. 410 (1945): When
the meaning of an administrative
regulation is in doubt, the agency’s
interpretation of the regulation is
“controlling unless plainly errone-
ous or inconsistent with the regula-
tion.” Id. (internal quotations omit-
ted). Deference will be given even
to informal interpretations that are
not adopted through rulemaking
or formal adjudication under the
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Administrative Procedure Act
(APA). By 2011, however, Justice
Scalia had made an about-face:
“[W]hile I have in the past uncriti-
cally accepted [the Auer] rule, |
have become increasingly doubt-
ful of its validity.” Talk Am., Inc.
v. Mich. Bell Tel. Co., 564 U.S. 50,
68 (2011) (Scalia, J., concurring).

Justice Scalia’s doubts seem to
have gained traction with the con-
servative Justices on the court. On

March 27, 2019, the court heard
argument in Kisor v. Wilkie, Case
No. 18-15, a case that asks if the
court should overrule Auer and
Seminole Rock.

Undoubtedly, there are valid crit-
icisms of how courts employ these
cases. Critics of Auer deference
maintain that deferring to agency
interpretations of its own regula-
tions: (1) gives administrative
agencies incentive to promulgate
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vague regulations, thereby giving
the agency maximum flexibility
to issue later, informal interpre-
tations; (2) permits agencies to
evade the requirements of the
Administrative Procedure Act’s
rulemaking and formal adjudica-
tion procedures; (3) makes it easier
for agencies to change their inter-
pretations, particularly when new
administrations take office; and (4)
violate separation of powers by
effectively giving administrative
agencies the power to create and
interpret the law.

Auer’s defenders counter that
these criticisms are overblown.
They argue that Auer deference
encourages agencies to be spe-
cific in regulations to prevent
subsequent administrations from
reversing course; that it is ineffi-
cient and impractical to require
formal rulemaking or adjudication
for every interpretation of a regu-
lation; that the ability of agencies
to change positions is limited by
the language of regulations and the
statutes they interpret; and that
courts reject arbitrary changes in
interpretation, including changes
that upset interests that relied on
previous interpretations and that
are not adequately explained.

Kisor is just one example of cur-
rent members of the court attack-
ing established rules of statutory
and regulatory construction. Last

year, Justice Clarence Thomas,
joined by Justices Samuel Alito
and Neil Gorsuch, criticized the
majority’s reliance on legislative
history materials—a committee
report—to interpret a federal
statute in Digital Realty Trust v.
Somers,-U.S. - 138 S.Ct. 767, 783-
84 (2018) (Thomas, J. concurring).
Several Justices, including Justices
Thomas, Gorsuch, and Brett Kava-
naugh, as well as former Justice
Anthony Kennedy, have expressed
doubts about the continuing appli-
cation of Chevron U.S.A. v. Natural
Resources Defense Council, 467
U.S. 837 (1984), so-called Chevron
deference, which requires courts
to defer to “reasonable” agency
interpretations of statutes.
Overlooked in the criticisms is
a pragmatic concern. Rules gov-
erning how to interpret statutes
and regulations are critically
important. While appellate litiga-
tors focus on such rules because
they play a major role in any brief
centered on statutory and regu-
latory interpretation, the rules
of construction help everyone
predict the outcome of a dispute
over the meaning of a law. Thus,
an employer uncertain about the
meaning of a recent Department
of Labor regulation governing the
calculation of wages can rely on
an interpretive bulletin that details
how the calculation should be

made. Knowing that the interpre-
tive bulletin is likely to be the tie-
breaker in a wage dispute provides
more certainty than being forced
to wait for a court to interpret the
regulation in the future.

The critics of Auer and the other
rules of construction often main-
tain that the rules give administra-
tive agencies too much power and
take away the power of interpreta-
tion from the courts. That argu-
ment misses three salient points.

First, administrative agencies
are given deference because of
their perceived expertise in a
field, e.g., labor and employment,
transportation, financial oversight,
etc. Judges without such expertise
may overlook important consid-
erations.

Second, it is not feasible to
expect that courts through litiga-
tion will handle the sheer volume
of interpretations that adminis-
trative agencies must issue. It is
impossible for agencies to fully
anticipate every question that
might arise, which is why informal
guidance is helpful.

Third, the notion that courts
will be able to interpret regula-
tions begs the question of how.
If the language of the regulation
is ambiguous, how is a judge in
a better position to ascertain the
meaning of the regulation than the
agency that promulgated it.
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This last problem also illustrates
a fundamental concern with the
attacks on Auer and the other rules
of construction. If we do not apply
the existing rules, what replaces
them? No alternatives other than
claiming the meaning of statutes
and regulations should be deter-
mined solely from their text have
been offered.

Suggesting that all ambiguities
can be resolved by textual analysis
defies reality. When unanticipated
questions arise or drafters use
ambiguous language, established
rules of construction allow people
subject to those laws to reason-
ably predict how the uncertainty
or ambiguity will be resolved long
before courts can resolve such
problems.

At oral argument in Kisor, the
court appeared unlikely to do
away with Auer deference entirely.
Several Justices emphasized the
importance of agency expertise.
Justices Ginsburg and Breyer
expressed concern about delay
if only regulations issued through
formal APA rulemaking are given
deference, while Justice Sotomay-
or questioned how regulated par-
ties would know how to act with-
out agency interpretations. She
and Justice Kagan also expressed
concern for stare decisis, citing
the court’s prior decisions that
have deferred to informal agency

interpretations—some dating back
to the 1800s—while Justice Gins-
burg expressed concern about the
potential chaos that might result if
lower court decisions predicated
on Auer deference would have to
be relitigated. And Justice Breyer
expressed doubt about leaving all
interpretations to judges, quip-
ping, “this sounds like the greatest
judicial power grab since Marbury
v. Madison ...."

Even some of the conserva-
tive justices seemed concerned
about eliminating Auer deference
entirely. For example, Justice Alito
seemed to share Justice Ginsburg’s
concern about relitigation in the
lower courts and questioned
whether eliminating Auer defer-
ence would mean agencies are
entitled to no deference, despite
their expertise. On the other hand,
he pointed out that some ques-
tions of interpretation required
no expertise at all, offering as an
example whether “the FCC knows
a lot more about the meaning of
the word ‘relevant’ than federal
district judges[.]”

Justice Kavanaugh was similarly
equivocal, rejecting petitioner’s
counsel’s argument that defer-
ence under Skidmore v. Swift &
Co., 323 U.S. 134 (1944), could
fill any gaps left by overturning
Auer. Justice Kavanaugh dismissed
the argument, because Skidmore

deference, which is decided on a
case-by-case basis, applies only if
the agency’s interpretation is “per-
suasive, which is true of any argu-
ment.” But he also emphasized
that agency rulemaking was the
preferred approach to establish-
ing an agency’s interpretation, and
questioned whether delays that
concerned other Justices were
the result of courts making formal
rulemaking too slow and difficult
a process.

Of the remaining conservative
Justices, Justice Gorsuch advo-
cated against retaining Auer defer-
ence and Justice Thomas, though
silent at oral argument, is likely
to support eliminating the doc-
trine, which he has criticized in
the past.

Chief Justice Roberts, who could
be the deciding vote, did not indi-
cate any strong view on the sub-
ject. He did, however, wonder if
the court’s post-Auer decisions
have whittled away the doctrine
so much that eliminating Auer def-
erence might not effect much of a
change.

At this point, it is impossible to
predict how the court will rule.
A decision in Kisor is expected
before the court recesses at the
end of June.
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