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CHAPTER

International Offerings

Secondary Listing in Hong Kong and Other Jurisdictions

1. Introduction

Dual listing refers to a situation where a company’s
shares are listed and traded on two different stock
markets. A company seeking to raise funds from
the capital markets may launch a primary listing
of its shares on a stock market through an initial
public offering (“IPO"). At the same time, or
subsequent to the primary listing, such company
may also seek to list its shares on another stock
market as a secondary listing.

Dual listing offers benefits for both the company
and its investors. From the company’s perspective,
dual listing broadens its shareholder base, raising
its profile and increasing its visibility in the global
market, which allows the company to seek financing
from, and further expand its business into, other
markets. From the investors' perspective, the dual
listing of a foreign company in their home country
brings foreign stocks closer to them and allows
them to diversify their investments.

2. Secondary Listing in Hong Kong

An overseas issuer may apply for secondary listing
in Hong Kong if it is able to satisfy the qualification
requirements under the Rules Governing the
Listing of Securities on The Stock Exchange of
Hong Kong Ltd (the “Listing Rules”), including
the additional requirements set out in Chapter 19
of the Listing Rules.

The rules governing secondary listings in Hong
Kong underwent a significant change in the past
few years. Under the joint policy statement (the
“Statement”) regarding the listing of overseas
companies on The Stock Exchange of Hong Kong
Ltd (“HKEXx") issued jointly by the Securities and
Futures Commission of Hong Kong (“SFC”) and
HKEx on 27 September 2013, a secondary listing
applicant must have “a large market capitalization
and a long track record of regulatory compliance
on its primary market" It is noteworthy that
companies that have their “centre of gravity”
in the Greater China region were regarded not
suitable for secondary listings in Hong Kong

1 For more details, please see https://www.hkex.com.hk/-/media/HKEX-Market/Listing/Rules-and-Guidance/Other-Resources/Listing-of-
Overseas-Companies/Joint-Policy-Statement-20130927/new._jps_0927.pdf.
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pursuant to the Statement. These policies aim to
prevent certain overseas issuers, which may come
from an unrecognised stock exchange (as jointly
determined by HKEx and the SFC), from evading
the more stringent rules of primary listing in Hong
Kong imposed by HKEx and the SFC by seeking
secondary listing on HKEx instead.

Last year, however, HKEx promulgated a series of
new rules to boost the prosperity of Hong Kong's
capital markets, including easing the regulatory
requirements for secondary listings and adding a
new listing route for biotech companies, among
other things. In April 2018, HKEx added a new
Chapter 19C to the Listing Rules, providing “a new
concessionary route” to secondary listing for large
emerging and innovative companies with primary
listings on major international exchanges.?

According to HKEx's report in May 2019, over
US$90 billion has been raised via the new listing
regime so far, strengthening Hong Kong’s position
as the listing market of choice for potential
issuers. It was also reported that Alibaba, the
famous Hangzhou-based technology company, is
seeking its secondary listing on HKEx via this new
concessionary route in the second-half of 2019,
looking to raise USS10 to 20 billion.

3. Secondary Listing under the New
Concessionary Route

Since 30 April 2018, HKEx has started to implement
the newly added Chapter 19C of the Listing Rules
which provides a “new concessionary route” to
secondary listings in Hong Kong for large emerging
and innovative companies which are primary listed
on major international exchanges.

Under this new concessionary route, it becomes
easier for a “Qualifying Issuer” (being an issuer
primary listed on a “Qualifying Exchange,” and
“Qualifying Exchange” includes the New York
Stock Exchange LLC, the Nasdaq Stock Market or
the Main Market of the London Stock Exchange
plc (and belonging to the UK Financial Conduct

Authority’s  “Premium Listing” segment)) to
conduct secondary listing in Hong Kong.

Notwithstanding the policy against secondary
listing of Greater China companies in Hong Kong
under the Statement mentioned above, this new
concessionary route of secondary listings on HKEx
under Chapter 19C is open to both “Greater China
Issuers” (being Qualifying Issuers with their centre
of gravity in the Greater China) as well as “Non-
Greater China lIssuers,” with slightly different
requirements as detailed below.

Type of applicant - large emerging and
innovative company

A large emerging and innovative company, being
a Qualifying Issuer, is normally considered as a
suitable candidate for the purpose of secondary
listing under the new Chapter 19C. According
to Guidance Letter 94-18 issued by HKEx, HKEx
normally assesses the suitability of a large
emerging and innovative company by considering
whether it has the following characteristics:

* The success of the company is demonstrated
to be attributable to the application to
the company’s core business of: (i) new
technologies; (ii) innovations; and/or (iii) a
new business model, which also serve to
differentiate the company from its peers.

* Research and development significantly
contributes to the company’s expected value
and constitutes a major activity and expense of
the company.

* The success of the company is demonstrated
to be attributable to its unique features or
intellectual property.

* Compared with the value of company's
tangible asset, the company has an outsized
market capitalisation or intangible asset value.

A large emerging and innovative company should
possess more than one of the above characteristics
to demonstrate its suitability for secondary listing
under Chapter 19C. HKEx further emphasises that
only adopting new technology to a conventional

2 For more details, please see https://www.hkex.com.hk/-/media/HKEX-Market/News/Market-Consultations/2016-Present/February-2018-
Emerging-and-Innovative-Sectors/Conclusions-(April-2018)/cp201802cc.pdf?la=en.
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business is insufficient to qualify this company for
secondary listing under Chapter 19C.

Other qualifications for secondary listing under
Chapter 19C

A Qualifying Issuer must have a good track record
of compliance for at least two full financial years on
a Qualifying Exchange.

Other than a non-Greater China Issuer without
a weighted voting rights (“WVR") structure,
all Qualifying Issuers must have a market
capitalisation of at least HK$40 billion at the time
of secondary listing, or a market capitalisation of at
least HKS10 billion at the time of secondary listing
with a revenue of at least HKS1 billion for the most
recent audited financial year. For a non-Greater
China Issuer without a WVR structure, it must have
an expected market capitalisation at the time of its
secondary listing of at least HK$10 billion.

Please also note that in order to secondary
list under Chapter 19C, a large emerging and
innovative company is expected to satisfy both the
qualification requirements set out in Chapter 19C
and the general suitability requirement under Rule
8.04 of the Listing Rules.

Shareholder protection measures and other
requirements

Apart from the requirements mentioned above,
the new Chapter 19C and Guidance Letter 94-
18 introduce certain requirements regarding
equivalent standards of shareholder protection,
variable interest entity (“VIE") structures, WVR
structures and automatic waivers from full
compliance with the Listing Rules. The following
table sets out the different requirements on
shareholder protection and other matters
applicable to different types of overseas issuers:

“Greater China Issuer”

“Non-Grandfathered
Greater China Issuer”

Definition “Non-Grandfathered
Greater China Issuer” means
companies with centre of
gravity in Greater China

and listed on a Qualifying
Exchange after 15 December
2017

“Grandfathered Greater “Non-Greater China Issuer”

China Issuer”

“Grandfathered Greater “Non-Greater China Issuer”
China Issuer” means means companies listed on a
companies with centre of Qualifying Exchange, whose
gravity in Greater China centre of gravity is not in

and listed on a Qualifying | Creater China
Exchange on or before 15

December 2017
Requirements The company is required by The company is not required by the Listing Rules to
on Equivalent the Listing Rules to amend amend its constitutional documents. However, it must
Standards of its constitutional documents demonstrate how the domestic laws, rules and regulations
Shareholder to ensure the standards of to which it is subject and its constitutional documents, in
Protection shareholder protection are combination, provide the shareholder protection standards
comparable to those provided | set out in Chapter 19C. The HKEx may require the company
in Hong Kong. to amend its constitutional documents to provide such

shareholder protection standards.

3 For more details, please refer to Listing Decision HKEx-LD43-3 at https://en-rules.Exchange.com.hk/sites/default/files/net file_store/new_

rulebooks/l/d/LD43-3.pdf.
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VIE Structures® The company is required to

The company may list with its existing VIE structure and

waivers from full
compliance with
the Listing Rules

compliance with the Listing Rules, but if, after its secondary

listing in Hong Kong, 55% or more of the total worldwide
trading volume (by dollar value) of its shares migrates to
Hong Kong in the most recent fiscal year, the company
would be treated as having a dual-primary listing in Hong
Kong and the automatic waivers will no longer apply.

The company will have a grace period of 12 months to
comply with the applicable requirements. Such grace
period will commence from HKEx's written notice of its

(if applicable) comply with all existing HKEx | will not be required to demonstrate that it is able to comply
requirements regarding VIE with the draft People’s Republic of China (PRC) Foreign
structures. Investment Law. However, it must provide the HKEx with

a PRC legal opinion confirming that the VIE structure
complies with PRC laws, rules and regulations, and
complies with the disclosure requirements under Listing
Decision HKEx-LD43-3.

WVR Structures The company is required The company may list with its existing WVR structure, and

(if applicable) to meet the eligibility and is not required to comply with ongoing WVR safeguards,
suitability criteria for primary except for disclosure requirements.
listing with @ WVR structure.

[t must conform to all
primary listing requirements,
including ongoing WVR
safeguards.
Automatic The company will enjoy automatic waivers from full The company will be able to

continue to enjoy automatic
waivers from full compliance
with the Listing Rules even_
if the bulk of trading in its
shares migrated permanently
to Hong Kong.

decision that majority of trading in the company’s listed
shares has migrated permanently to Hong Kong.

4. Other Requirements for Secondary
Listing on HKEx

In addition to complying with the general listing
requirements for Hong Kong issuers, overseas
issuers seeking secondary listing in Hong Kong
(whether or not under the new concessionary route
set out in Chapter 19C) are also required to comply
with the additional requirements provided by
Chapter19 of the Listing Rules. Some requirements
are highlighted below:

*  HKEXx reserves the right to refuse a secondary
listing in its absolute discretion if it believes
it is not in the public interests to list such
an applicant, or it is not satisfied that the
applicant’s primary listing is, or is to be, on an
exchange where the standards of shareholder

protection are at least equivalent to those
provided in Hong Kong.

* The applicant must appoint and maintain a
person to accept service of process and notices
on its behalf in Hong Kong.

* The listing by the applicant on its primary
exchange must have been granted before the
listing on HKEx can be granted.

*  Only securities registered on the Hong Kong
register can be traded on HKEx.

5. Secondary Listing in Singapore,
Shanghai and the United States -
A Brief Introduction
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Secondary listing in Singapore*

Based on our experiences in the Singapore market,
the regulatory approach for secondary listings
clearly differs from that for primary listing. When
a company seeks a secondary listing on the
Singapore Exchange Ltd (“SGX"), the place of the
company’s primary listing (“home jurisdiction”)
will fully impose its listing rules on the company,
and, as such, the SGX will generally rely on the
stock exchange of the company’s home jurisdiction
("home exchange”) to regulate the company. This
approach recognises that for secondary listings,
the primary regulatory role and oversight lie
with the home jurisdiction, and, accordingly, the
SGX customarily relies on the home exchange
to administer its listing rules and maintain its
standard of regulation. The SGX’s role is to review
and assess the application to see if the company
satisfies the SCX's admission criteria and is
suitable to list on the SGX.

Given the important role of home jurisdictions in
secondary listings in Singapore, the SGX seeks
to employ a “risk-calibrated approach” to assess
secondary listing applications, with a focus on
ensuring that the regulatory treatment applied by
the SGX is commensurate with the regulatory risk
posed by the applicant’s home jurisdiction, which
in turn depends on the classification ascribed to
such home jurisdiction.

Based on the market classification developed by
two international leading index providers, Morgan
Stanley Capital International, Inc. (“MSCI”)
and the Financial Times Stock Exchange 100
Index (“FTSE"), the SGX classifies international
markets as “Developing Markets” or “Developed
Markets.” Companies with their primary listings
on a Developed Market's exchange are viewed
as posing less regulatory risk since their legal,
regulatory and enforcement frameworks offer
sufficient assurance on the levels of shareholder
protection and corporate governance standards.
In such cases, the SGX will not ordinarily impose
additional continuing listing obligations on those

applicants (except for Rules 217 and 751 of the
SCX Listing Manual - see below) if they are able to
meet the SGX's admission standards. In contrast,
the legal and regulatory regimes in Developing
Markets may not offer sufficient assurance on the
levels of shareholder protection and corporate
governance standards. In such cases, the SGX
may require enhancements by imposing additional
continuing listing obligations on such applicants
to better safeguard the interest of investors.

In the case of Hong Kong listed companies seeking
secondary listing in Singapore, companies with a
primary listing on the Main Board of HKEx will be
classified as having their place of primary listing in
a Developed Market.

Whilethe place of primarylistingis the predominant
factor in the classification of a company’s home
jurisdiction in view of the reliance placed by the
SGX on the legal and regulatory regime of the
company’s home exchange, the SGX may review
whether it remains appropriate for a company to
be classified as being from a Developed Market
based solely on its place of primary listing (i) if the
company has presence in multiple jurisdictions;
or (ii) if the company’s place of primary listing is
on the index providers’ Watch List or Review List,
such that it may be downgraded from a Developed
Market.

In such cases, the SGX will conduct regulatory
assessment to consider the following factors:
(i) the current level of shareholder protection
available; (ii) the enforceability of Singapore
court orders in the company’s place of dominant
operations or place of incorporation; and (iii) the
presence of extradition treaties or arrangements
between Singapore and the company’s place of
predominant operation or place of incorporation.

In any case, foreign issuers seeking secondary
listing on the SGX are subject to Rules 217 and
751 of the SGX Listing Manual. Under Rule 217,
a secondary listing applicant must undertake
with the SGX to: (i) release all information and

4 Akin Gump Strauss Hauer & Feld LLP operates as a foreign-registered law firm in Singapore and all commentary relating to secondary listings
in Singapore is based on our experiences of working with clients and local counsel who are experienced/qualified in the Singapore market.
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documents to the SCX at the same time as they
are released to its home exchange; (i) inform the
SGX of any issue of additional securities and the
corresponding decision of its home exchange; and
(iif) comply with all other listing rules that the SGX
may apply from time to time. Under Rule 751, an
issuer with a secondary listing on the SGX must (i)
maintain its primary listing on its home exchange;
(i) be subject to all applicable listing rules of
its home exchange (unless a waiver has been
obtained for any noncompliance), and (jii) provide
an annual certification that it has complied with
the applicable continuing listing obligations under
the SGX Listing Manual.

Secondary listing in Shanghai via issuance of
Chinese depositary receipts®

Since 2018, red-chip companies which are primary
listed overseas may apply to the China Securities
Regulatory Commission (“CSRC") for secondary
listing on the Shanghai Stock Exchange via
issuance of Chinese depository receipts (“CDRs").
Depository receipts refer to securities issued by
depository parties and offered within the territory
of mainland China based on the issuer’s securities,
representing the equities of the issuer’s overseas
underlying securities. The applicable laws and
regulations of the issuance and trading of CDRs
on the Shanghai Stock Exchange include the PRC
Securities Law, the Administrative Measures for
the Issuance and Trading of Depository Receipts
(for Trial Implementation) (“Measures”) and the
Circular on Issuing the Implementing Measures of
the Shanghai Stock Exchange for the Listing and
Trading of Stocks or Depository Receipts Offered
by Pilot Innovative Enterprises.

Pursuant to the Measures, an issuer with overseas
underlying securities which is seeking to publicly
issue CDRs in China should meet the following
requirements:

* The company shall have a sound corporate
governance structure, sustainable profitability
and healthy financial status, and shall not have

provided any false statements in its financial
and accounting reports over the latest three
years, or have engaged in other serious illegal
activity during the three preceding years.

*  Thecompanymusthave beendulyincorporated
and have been validly operating for over three
years, and its major assets are not involved in
any major ownership dispute.

*  The company’s actual controller has remained
unchanged in the recent three years, and the
shares held by the controlling shareholders
and shareholders controlled by the company’s
actual controller are not involved in any major
ownership dispute.

* The company and its controlling shareholders
and actual controllers have not committed any
serious violations of laws, harming investor's
legitimate rights and interests and public
interests over the last three years.

* The company has a normative accounting
management and a sound internal control
system.

» Directors, supervisors and senior executives
of the company shall have good standing and
meet the requirements prescribed by the laws
of its place of incorporation and have no recent
records of major violations or bad faith.

*  Thecompanyshall meettheotherrequirements
specified by the CSRC.

Ared-chip company which is applying for the listing
of its CDRs on the Shanghai Stock Exchange shall
fulfill the following conditions:

*  The number of publicly issued CDRs is not less
than 100 million or the market value of publicly
issued CDRs is not less than RMB¥5 billion at
the time of listing;

*  Thecompany has not committed any materially
illegal act during the recent three years, and
there is no false statement in its financial and
accounting reports; and

5 Akin Gump Strauss Hauer & Feld LLP Beijing Representative Office operates as a foreign law firm’s representative office in China and all
commentary relating to secondary listings in China is based on our experiences of working with clients and local counsel who are experienced/

qualified in the Chinese market.
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* The company shall also meet the other
conditions required by the Shanghai Stock
Exchange.

While the CSRC holds a positive attitude towards
the launch of CDRs in China, the CSRC has not yet
approved any CDR application thus far.

Secondary listing in the United States

The New York Stock Exchange (“NYSE") and The
Nasdaqg Stock Market (“Nasdaq”) are popular
venues for non-U.S. issuers seeking a secondary
listing.

Foreign private issuers® looking to raise capital in
the United States in connection with a secondary
listing on a U.S. securities exchange are required
to file with the U.S. Securities and Exchange
Commission (the “SEC") a registration statement
under the U.S. Securities Act of 1933, as amended
(the “Securities Act”). The registration statement
must include a prospectus that incorporates the
issuer’s audited financial statements for the three
most recent years,” as well as a description of the
issuer’s business, management, risks relating to
the issuer’s business and industry and related
party transactions and a discussion of the issuer’s
financial performance from management’s
perspective.

Concurrently with the registration of its securities
with the SEC, the issuer can apply to list its
securities on the NYSE or Nasdag. Completion
of the offering and trading of the securities can
commence only after the SEC has completed its
review and comment process and declared the
registration statement effective and after the
applicable securities exchange has approved the
securities for listing.

Once a foreign private issuer is registered under
the Securities Act and/or listed on a U.S. national

securities exchange, it becomes subject to certain
periodic reporting requirements under the U.S.
Securities Exchange Act of 1934, as amended
(the “Exchange Act”), including a requirement to
file an annual report containing audited financial
statements.

The U.S. securities laws and U.S. securities
exchange listing rules offer several benefits to
foreign private issuers, as compared to U.S.
domestic issuers, including the ability to:

*  Present financial statements prepared in
accordance with International  Financial
Reporting Standards (“IFRS") (as issued by
the International Accounting Standards Board)
instead of United States Generally Accepted
Accounting Principles (“U.S. GAAP”), without
requiring a reconciliation to U.S. GAAP.

* Follow their home jurisdiction’s corporate
governance practices; numerous corporate
governance requirements adhered to by U.S.
domestic companies are not required for
foreign private issuers.

* Either list American Depositary Receipts
("ADRs"”) or directly list equity securities
(as long as those securities are U.S. dollar-
denominated).

ADRs are the most prevalent form through which
foreign private issuers list and offer to the public
equity securities in the United States. ADRs are
issued by a U.S. depositary bank and represent
ownership interests in a specified number of
underlying securities of the issuer. For purposes
of registration with the SEC, publicly traded ADR
programs are divided into three “levels.” Levels
I'and Il are designed for securities already issued
and outstanding, while Level Ill is designed for a
capital raising offering of new securities. Level
| ADR programs have the least burdensome
registration and reporting requirements, but Level
| is not available for NYSE or Nasdag listings.

6 A "foreign private issuer” is any foreign company, other than a company with (a) more than 50% of its outstanding voting securities directly or
indirectly held of record by residents of the United States; and (b) any of the following: (i) the majority of its executive officers or directors are
U.S. citizens or residents; (ii) more than 50% of its assets are located in the United States; or (jii) its business is administered principally in the
United States. This definition is found in Rule 405 under the Securities Act and Rule 3b-4(c) under the Exchange Act.

7 Aforeign private issuer that had less than US$1.07 billion in revenue in its last fiscal year and meets certain other requirements set out in Section
2(a)(19) of the Securities Act qualifies as an “emerging growth company” and may be eligible to present only two years of audited financial

statement information in connection with its listing in the U.S.
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Level Il and Ill programs allow issuers to list ADRs
on a U.S. securities exchange - these programs
involve more extensive registration requirements,
and issuers with Level Il or Il ADR programs also
become subject to the ongoing periodic reporting
requirements of a listed company under the
Exchange Act.

6. Conclusion

The introduction of a new concessionary route for
secondary listing in Hong Kong reflects HKEx's
determination to attract large emerging and
innovative companies primary listed in the U.S. or
the U.K., in particular Chinese tech giants such as
Alibaba, to have their secondary listing in Hong
Kong.

About Akin Gump Strauss Hauer & Feld

For companies listed in Hong Kong, they may
consider achieving dual listing status by seeking
secondary listing in Singapore or the United States,
both being very popular venues for secondary
listing - for example, Hong Kong listed companies
such as Alibaba Pictures Group Ltd, Courage
Investment Ltd and Shangri-La Asia Ltd all have
successful secondary listings on the SGX, and
there are about 300 Chinese companies whose
securities are traded in the United States, either as
ADRs or as equity securities.

Notwithstanding a generally higher valuation for
public offerings in the PRC, in view of the lack of
approved CDR applications, whether Shanghai
will become another popular venue for secondary
listing remains to be seen.
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