Concurrences

e_ C O m p etiti O n S Antitrust Publications & Events

Antitrust Case Laws e-Bulletin

Foreign Investment

Foreign Investment: An overview of EU and national case law

FOREWORD, FOREIGN INVESTMENT, COMPETITION POLICY

Davina Garrod | akin Gump Strauss Hauer & Feld (London)
Sebastian Casselbrant-Multala | akin Gump Strauss Hauer & Feld (London)
Lennart Garritsen | kin Gump Strauss Hauer & Feld (London)

e-Competitions Special Issue Foreign Investment |16 January 2020

1. Introduction

Foreign investment restrictions and National Security laws have become important tools in States’ foreign policy-making, as well as a topic of great interest for investors, politicians,
lawyers and economists alike. The US, through the Committee on Foreign Investment in the United States (“CFIUS"), arguably has the most established and restrictive National Security
regime in the world. EU countries have been playing catch-up, and have recently agreed a framework approach to the screening of foreign direct investments (“FD1”) at a European level in
order to protect security and public order, whilst a number of EU Member States (“Member States”) are upgrading their existing tools or introducing altogether new mechanisms to
regulate FDI. Some Member States are going further still, seeking broader reform of European industrial policy in the pursuit of safeguarding or indeed promoting the creation of national
or ‘European’ champions.

The EU and its Member States aim to balance their economic interests with the need — which Germany and France view as a supranational issue - to protect the public interest, whether
in terms of military/dual-use assets/technologies, intelligence, cybersecurity or other strategic interests such as quantum computing and other evolving technologies. The need to screen
FDI stems from the emergence of the ‘new investors’, [7] referring primarily to China and Russia, who are suspected of rigging the playing field to their own advantage, [2] and of
harbouring potentially damaging non-financial motivations for their investments (including alleged espionage, geo-political positioning and technology-acquisition). [3] Meanwhile, these
‘new investor’ States are taking additional steps to protect their own national public interests from inbound Western investors. [4]

The purpose of this foreword is to provide an overview of foreign investment regulation and practice at EU-level, as well as in the UK, Germany, and other EU Member States (France and
the Netherlands in particular). We conclude this foreword by identifying key themes driving the various European approaches to foreign investment regulation.

2. Foreign investment review in the European Union
a. Background to FDI in Europe

In the wake of globalisation, economic protectionism is intensifying and continues to challenge the status quo of the international rules-based order. In recent years US-China (and to a
lesser extent US-EU) trade tensions, international sanctions (e.g. against Russia and Iran), boycotts and walkouts from important international treaties have become the norm [8] The
weaponisation of trade, both in rhetoric and in practice, [6] has contributed to a rebalancing of investment flows from ‘new investor countries, such as China, seemingly toward
Europe. [7] While Chinese investment in the US fell in 2017, it grew in the EU by 73% in the same year, although a recent survey suggests that Chinese FDI into Europe fell off again in the
first half of 2019 [8] as Germany and France, in particular, have reacted to increasing Chinese investment in critical European infrastructure and assets. China’s growing importance in
global trade and as a source of inbound investment in the EU (and Portugal, Greece and Italy in particular), [9] has had a strong influence in shaping European approaches to FDI. Although
welcomed in some quarters, investment by China (especially by Chinese State-owned enterprises, so-called ‘SOESs') is viewed with some suspicion in others. [70] China’s explicit policy to
overtake its Western counterparts in several strategic industries, [77] and the Chinese government's role in supporting Chinese industry in achieving that end, [72] has resulted in
accusations by both European and US leaders that China refuses to offer a level playing field. [73]

Against a background of surging populism, State-backed investors and evolving national security risk profiles driven by technological advancements and facilitated by cyber terrorism
concerns, some nations have drifted toward increasingly political, rather than economic, foreign policy-making. Indeed, some EU Member States have chosen to upgrade or introduce
entirely new FDI screening tools in response. [74] 15 Member States now operate some form of FDI screening, usually aimed at investments in sensitive industries, sectors and
technologies. [75] Other, often smaller, Member States have opted to welcome investment and to remain open by eschewing foreign investment screening regimes. This divergence in
approaches is amplified by the fact that Member States may have different concerns and priorities regarding foreign investment from specific origins due to their geopolitical position.

b. The EU FDI Regulation

For some time, differences in attitude among EU Member States stifled the development of a coordinated EU approach to the screening of foreign investments. [76] However, the recent
mix of circumstances described in the previous section has facilitated the emergence of an arguably very ‘European’ compromise approach to screening EU FDI. The FDI Regulation [77]
proposed by the European Commission (Commission) in September 2017 [78] and which entered into force on 10 April 2019 [79] creates a consistent framework for the review by
Member States of foreign investments on grounds of security or public order.

The FDI Regulation is based on Article 207 of the Treaty on the Functioning of the European Union [20] is directly applicable, and features a central role for the Commission. [27] Moreover,
Member States will be subject to notification requirements to the Commission and other Member States in relation to any FDI that they choose to review under their own national
mechanisms, [22] and may be requested to provide certain information even in respect of FDI that they do not review themselves. [23] The FDI Regulation also introduces new annual
reporting obligations [24] and information sharing mechanisms, [25] as well as imposing certain minimum procedural requirements on all existing and any new national review
mechanisms regarding review timeframes, transparency, non-discrimination, confidentiality and rights of appeal. [26] One possible consequence of the FDI Regulation is that it may have
“the surprising effect of strengthening the position of third-country investors” by bringing Member States’ national review mechanisms within the scope of EU law, extending to those
investors potentially powerful procedural rights under EU law with respect to national reviews which they did not previously enjoy. [27]

However, and significantly, unlike CFIUS, the Commission will not be able to veto or condition proposed foreign investment under the FDI Regulation. Member States will remain the
ultimate decision-makers. Instead, the Commission will be able to issue non-binding opinions and Member States will be able to provide non-binding comments to the Member State into
which an investment is being made, which must be taken into account by the latter in its final decision. Opinions and comments may be provided in respect of investments that are likely
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to affect security or public order [28] in more than one Member State and which are either already undergoing Member State screening [29] or which are not undergoing Member State
screening. [30] In addition, the Commission will also be able to issue non-binding opinions on investments that are likely to affect projects or programs of European Union interest on
security or public order grounds. [37] The lack of an EU-level standalone CFIUS-like review mechanism, or the ability for the EC to overrule Member State decisions, may reflect the fact
that screening of FDI remains in effect a Member State rather than an EU competence. [32] Nevertheless, the Commission’s central role in this framework arrangement could form the
foundation for a future ‘CFIEU’ regime, should Member States’ approaches to FDI align sufficiently in that direction.

Although the FDI Regulation does not expressly refer to China, Russia and other ‘new investor' countries, it is clear from early discussions [33] that the concept of reciprocity was an
important consideration in the negotiations that led to the FDI Regulation, intended to both justify the reforms and to encourage counterparts to adopt a level playing field. The Travaux
préparatoires however reveal disappointment in the fact that reciprocity was not in the end addressed in the FDI Regulation. [34]

c. Calls for further action

Certain Member States do not feel that the compromises in the FDI Regulation go far enough to protect ‘European interests’ around the globe. On 19 February 2019, the French and
German Ministers of Economy, Bruno Le Maire and Peter Altmaier respectively, issued a joint manifesto calling for the development of a European industrial policy to ensure the continued
competitiveness of the European manufacturing industries. [35] The manifesto was published shortly after the Commission prohibited a tie-up between the two European rail giants,
Germany's Siemens and France’s Alstom, following failure by the Commission and the companies to agree concessions to remedy the Commission’s competition concerns. [36] The two
companies, and the governments of their respective Member States, claimed that Siemens/Alstom would create a European champion — a ‘Railbus’ — of a sufficient scale to counter
China's State-owned CRRC [37] and to assume a global leadership role to the benefit of European industry. [38]

In the manifesto, the French and German Ministers of Economy called for heavy investment in innovation and urged Europe to adopt a regulatory framework that would enable EU
companies to better compete on the world stage. They also called for more effective legal protections to defend European technology, business and markets, including through a robust
application of the FDI Regulation. Although the manifesto focused more on Europe’s competitiveness, it should also be seen in the wider context of FDI controls: while it does not focus
on scrutinising FDI as such, it does call for increased protectionism to the benefit of key European industrial players. It remains to be seen whether this call for action amounts to levelling
the playing field to allow European champions to compete fairly with non-European companies, or if it instead is designed to keep those EU companies from collapsing in the face of
increasingly competitive foreign challengers, and should be viewed through a protectionist lens. In any event, these concerns appear to have gained some traction with the Commission.
In December 2019, Margrethe Vestager announced [39] that the Commission would review its 1997 Notice on Market Definition [40] with a view to adapting it to the “new age” of
globalization and digitalization. The proposal is not for a fundamental reworking of the Commission’s competition toolbox, but rather a fine-tuning of its approach to defining the relevant
market. The geographic aspect of relevant markets in particular is in scope, as competition is increasingly taking place at an EEA-wide or worldwide level. Companies like Siemens and
Alstom might in the future face less resistance from the Commission in acknowledging the presence of, and competitive pressure exerted by, Chinese rivals, for instance. [47]

In a further development aimed at levelling the global playing field for EU companies, the Commission has launched an initiative to address unfair competitive advantages enjoyed by
certain (and most likely Chinese) State-backed foreign companies. [42] The Commission will publish a White Paper on an “Instrument on Foreign Subsidies” in March 2020 [43]. In a
position paper prepared by the Dutch government during the preparatory stages of the White Paper, [44] the Commission has been called-on to draw up new powers to prevent foreign
State-backed companies from acquiring EU businesses at inflated valuations or undercutting them with artificially low selling prices. [45]

3. United Kingdom

The UK has not historically had a dedicated or centralised mechanism for the screening of foreign investment, such as those in force in the US, Germany or France. Instead, the UK has
had in place a mix of targeted powers, [46] which have developed organically, reflecting the UK’s traditionally open attitude to commerce and foreign investment. More specifically, at the
time of writing, the UK government can intervene in acquisitions of material influence or control over undertakings which may give rise to ‘public interest’ considerations, in the realm of
defence (national security), media plurality (e.g. broadcasting or newspapers) and prudential rules (e.g. banking mergers). However, recent foreign investments involving key UK industrial
targets operating outside of the above three public interest areas have prompted a re-think of UK Industrial Strategy, amendments to the UK's merger control regime as well as proposals
for a new UK-wide national security framework focused on screening foreign investments of any size and in any sector which raise potential security concerns.

a. Development of the UK's tools and legislative basis for screening of FD/

Following rumours in 2006 of a bid by Gazprom for Centrica, the UK government publicly warned that the bid would face ‘robust scrutiny’, [47] despite the government lacking clear powers
to review the deal at the time. The transaction never went ahead, but it did raise questions over the UK’s capacity to deal with foreign takeovers of critical infrastructure. These questions
were resurrected in 2010 by Kraft's takeover of Cadbury, a seminal case in shifting the debate in the UK from openness to foreign investment toward the need to protect strategic assets
and UK workers. Kraft's offer document contained positive forward-looking statements regarding Kraft's intention to maintain jobs and to “continue to operate UK facilities threatened by
closure in order to protect manufacturing jobs.” [48] However, when Kraft reneged on these promises soon after completing the acquisition, [49] the government lacked powers to
enforce Kraft's forward-looking statements. With no action having been taken to address this apparent lacuna, the debate was reignited in 2014 in connection with Pfizer's offer for
AstraZeneca. Pfizer made several public commitments in respect of research and development under the UK Takeover Code, which it said were of a ‘binding nature’ under the UK
Takeover Code - that is to say ‘binding’, unless there has been a “material change of circumstance’. [50] MPs were wary of allowing a repeat of the Cadbury debacle amid concerns that
Pfizer was motivated more by short-term tax efficiency than by AstraZeneca’s long-term prospects and as the Takeover Code still lacked the option for truly binding commitments. Pfizer

eventually abandoned its bid following intense Parliamentary questioning of Pfizer's leadership. [57] Following Pfizer's failed bid for AstraZeneca, the Takeover Code was amended in
2015 to distinguish between non-binding ‘statements of intent’ and legally binding voluntary specific undertakings, requiring companies to make binding post-offer undertakings
(“POUs").

Nevertheless, the political interest in defending critical infrastructure and symbolic industrial actors, coupled with the shortcomings of the existing legal framework, sparked a desire for
broader reform. Hinkley Point C, which is discussed further below, appears to have been a catalyst, displaying the difficulties faced by the government in intervening in FDI in (nuclear)
energy generation, which whilst potentially impacting national security did not technically fall within the defence/public security public interest ground under the Enterprise Act. [52]
Shortly thereafter, the government announced its campaign to introduce new foreign investment screening powers on much broader grounds of ‘national security’ [53]. The review was
launched in earnest under Theresa May's government in October 2017, [54] and resulted in limited reforms being introduced in June 2018 as a stopgap in anticipation of more far-
reaching measures, to allow the government to intervene in foreign direct investments that would not previously have met the UK merger control thresholds. [55]The more ambitious
reform, set out in some detail in a government White Paper and accompanying consultation, [56] was intended to involve an entirely new voluntary regime and a dedicated government
function with a call-in power, separate from the merger control thresholds and the CMA, granting the government the power to intervene in a broader set of sectors involving ‘core areas’
of the economy [57] and in respect of a wider range of transactions. Like CFIUS, that regime would have allowed the government to amend, condition, block or unwind transactions giving
rise to material national security concerns as well as to issue fines of up to 10% of worldwide turnover and order imprisonment for individuals.

The May government's FDI reforms were overtaken by other policy imperatives in 2019 and stalled, until they were revived by the Johnson government in the 14 October [58] and 18
December [59] 2019 Queen’s speeches. The outline of the regime resembles and indeed is likely to be based at least in part on the more detailed regime set out in the May government’s
2018 White Paper. The proposed new legislation is intended to upgrade the UK’s existing powers of review with respect to “hostile parties”. It would introduce a UK-wide, economy-
wide [60] notification system “allowing” businesses of any size to flag transactions with potential security concerns to the UK government. As under the May proposal, the government
would be granted powers to condition and block transactions, as well as sanction non-compliance. In exchange for what appears to be a considerably broader regime, the proposals
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promise “quick and efficient” screening and note that the vast majority of transactions raise no national security concerns. Mr. Johnson and cabinet ministers told reports at recent
election events that progress is being made with respect to the FDI proposals. [67] Indeed, the size of the Parliamentary majority achieved by the Conservatives in December 2019 should
enable them to push through their legislative agenda, including FDI reform, in relatively quick order with a new regime enacted before 2021.

The reforms come at a critical juncture in the UK'’s political and economic trajectory, with Brexit presenting the government with the difficult proposition of balancing the possible harm to
the UK's reputation for openness [62] with the impetus for reform from rising State-sponsored FDI and difficulties encountered by the government in conditioning these to its satisfaction.
The reforms have been injected with additional urgency due to the pressure on the sterling in recent years, [63] resulting in UK public companies becoming cheaper to foreign investors,
creating opportunities for further foreign acquisitions of strategic UK industrial players. It is no surprise in light of the opposing perspectives that observers have criticised the reforms,
fearing that the broad scope for political intervention [64] could jeopardise the UK’s reputation for openness at a critical time. [65]

b. Notable Government interventions in the UK

As discussed above, the government'’s recent interventions have taken place under a patchwork of powers. POUs have been used on several occasions since they were introduced.
SoftBank’s acquisition of ARM, a UK high tech company, was approved by Theresa May’s government subject to the first-ever POUs, which related to maintaining ARM's UK research and
development functions, employees and balance of skilled labour as well as its UK headquarters. [66] The POUs in SoftBank/ARM appear to have formed the basis of the Takeover
Panel's subsequent changes to strengthen POUs under the Takeover Code in January 2018. [67] The government has since extracted similar POUs in the case of a UK (turnaround
specialist) acquirer in Melrose/GKN[68], an investment by a Chinese company in a UK provider of essential services in Hytera/Sepura and in relation to the acquisition of a UK defence
company by a US private equity firm in Advent/Cobham.

Another form of intervention was seen in the Hinkley Point C case, which involved Theresa May’s government delaying the go-ahead for a nuclear power station being developed by EDF in
partnership with China General Nuclear Power (“CGNP”), which held a 33.5% minority stake in the venture. CGNP was accused by the US government of unlawfully engaging in nuclear
espionage, thereby threatening the UK’s ‘special relationship’ with the US. The government eventually approved the deal subject to a ‘golden share’ arrangement requiring government
approval for any increase in CGNP's investment.

The FDI power used most commonly by the UK government is its ability to intervene in transactions in respect of ‘legitimate interests’ under Regulation 139/2004. [69] Since 2004, there
have been eleven so-called ‘public interest interventions’ on grounds of public security, five on the grounds of media plurality and one on prudential grounds. [70] The interventions on
public security grounds are of greatest interest from an FDI perspective, as consistency has formed around the conditions (or ‘undertakings’) required by the government, often the
Secretary of State for Defence [77], in these cases. This was appropriately demonstrated in Hytera/Sepura, where a public interest intervention was issued in relation to the acquisition by
a Chinese manufacturer of radio transceivers of a UK provider of digital mobile radio technology used by emergency services. Hytera agreed national security undertakings, designed to
protect Sepura’s sensitive information and technology from unauthorised access, [72] in lieu of a reference for an in-depth Phase Il review. Similarly, the government's public interest
intervention notice in the proposed acquisition by a consortium of investors led by the private equity firms Apax and Warburg Pincus of UK satellite and communications operator Inmarsat
led to national security undertakings with respect to the maintenance of Inmarsat's capabilities in delivering certain services to the Ministry of Defence, the protection and exploitation of
sensitive information and compliance with certain security requirements for UK defence contractors. [73]]

The government’s first intervention under the revised June 2018 temporary jurisdictional merger control thresholds took place in Gardner/Northem. [74] Gardner Aerospace, which is
owned by Chinese aerospace and mining company SLMR, acquired Northern Aerospace, a developer and manufacturer of ‘restricted goods’ in respect of which it also held sensitive
information. The deal nearly collapsed due to the CMA's review pursuant to the intervention notice jeopardising the deal timetable. However, it was revived at the eleventh hour when the
deal was cleared unconditionally by the CMA. No undertakings were needed in this case, as SLMR had previously entered into Deeds of Undertaking with Gardner and the UK government,
respectively.

On 17 September 2019 the government intervened in the proposed acquisition by Advent International, a US-based private equity group, of Cobham, a long-standing UK aerospace and
defence manufacturer. The undertakings accepted by the government on 20 December 2019 contain the usual commitments as to the maintenance of Cobham’s UK headquarters, jobs
and strategic capability, the protection of sensitive information and compliance requirements for UK defence contractors. [75]

Finally, the government’'s most recent intervention in Gardner's proposed acquisition of a second sensitive UK business, namely precision engineering firm Impcross, is set to further
develop UK foreign investment decisional practice. The CMA has until 2 March 2020 to deliver its report.

As set out above, the UK government currently has a mix of powers that it has used to deal with targeted concerns, such as public security, critical infrastructure including nuclear plants,
or concerns over UK jobs, and R&D. Although the new national security regime proposed by the Johnson government will clearly provide a wider, more consolidated basis for reviewing
these concerns, the 2018 White Paper and the October and December 2019 Queen’s Speech indicate that the new regime should not expressly extend to pure economic or industrial
considerations.

4. Germany

According to the OECD, Germany is one of the most open countries for foreign investment, [76] making it a particularly interesting case study from a foreign investment screening
perspective. Although Germany is one of the 15 EU Member States to have adopted an FDI screening mechanism, the German mechanism for foreign direct investment control had not
been utilized to prevent foreign investment until relatively recently when a number of Chinese acquisitions were effectively prevented or restructured. Since it came into force in 2004, the
German FDI regulatory regime has been used to issue only one formal prohibition decision in Leifeld [77] Nonetheless, an influx of FDI into Germany in recent years, especially from
China, has sparked a shift toward tighter regulation, embodied in the successive adoption of ever-stricter rules that expand the BMWi's [78] jurisdiction to review FDI.

a. Legislative basis for screening of FDI in Germany

The rules that regulate FDI into Germany are contained in the AWG [79] and the AWV, [80] which empower the BMWi to intervene in foreign investments that fulfil certain criteria. Until
2009, the BMWi could only review acquisitions or participations by non-German investors in German entities active in the field of military technology. [87] This ‘sector-specific’ review
mechanism enables the BMWi to examine whether Germany's ‘essential security interests’ [82] could be endangered due to the target being active in certain defence or IT industries [83].
In 2009, the regime was expanded to include a cross-sectoral toolbox, which enabled the BMWi to review acquisitions by non-EU [84] investors in German companies, irrespective of
industry, where such acquisitions pose a threat to public order or security. These reforms also introduced a new ownership threshold applicable to both the sector-specific and cross-
sectoral mechanisms. Powers under the AWV allowed interventions in respect of transactions leading to a relevant foreign investor holding at least 25% of the voting rights in the German
company.

Subsequent amendments to the AWV in 2017 [85] were considered [86] a reaction to foreign, especially Chinese, takeovers of German businesses. Whereas prior to 2017 mandatory
notification only applied to transactions falling within the sector-specific regime, the 2017 amendments introduced a mandatory notification requirement for investments in certain [87]
cross-sectoral categories as well. In addition, the 2017 amendments extended the BMWi's review periods. [88]

b. Notable FDI interventions in Germany
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In the 15-year history of the German FDI regime, the BMWi has only once been authorised to issue a formal prohibition order, although it came close to doing so in a number of other
noteworthy cases as well and its actions have effectively scuppered several Chinese acquisitions.

One of the first instances in which the BMWi came close to issuing a formal prohibition order was in 2016 when it reviewed Fujian’s proposed acquisition of the German semiconductor
producer Aixtron. The BMWi initially cleared the deal, but withdrew its clearance a month later based on “previously unknown security-related information” reportedly received from
CFIUS, [89] which ultimately blocked the deal on 2 December 2016. Fujian abandoned the deal on 8 December 2016 in response to the CFIUS block, and so the need for the BMWi to
exercise its prohibition powers fell away.

The next case concerned the proposed acquisition by State Grid Corporation of China (“SGCC") of a 20% indirect equity stake in 50Hertz Transmission GmbH (“50Hertz"). 50Hertz
operates one of Germany's four transmission grids, which are considered critical infrastructure. [90] [97] However, the BMWi did not have jurisdiction over the deal, as SGCC's investment
would not represent a trigger event under the AWV, which would have required an acquisition of a 25% stake or more. Instead, the German government came to an agreement with Elia
Group, a Belgian transmission grid operator and the owner of the remaining indirect 80% majority stake in 50Hertz, to exercise its pre-emption right to buy the 20% stake, precluding SGCC
from doing so. Elia Group (which had no strategic or financial motive of its own to acquire the 20% stake), [92] would immediately on-sell the minority stake to KfW, a German State-
owned bank, on identical terms and financial conditions. KfW subsequently cited a government request as the motivation for the transaction, noting that it would not take any
entrepreneurial or strategic responsibility in relation to 50Hertz. [93] As set out above, the government is now considering plans to formalise this mechanism, which would allow it to
circumvent the need to involve any private parties.

Shortly after the 50Hertz decision was announced, the BMWi was authorized by the German government to issue its first formal prohibition decision under the AWV in respect of Yantai
Taihai Group's (“Yantai”) proposed acquisition of Leifeld Metal Spinning AG (“Leifeld”) on national security grounds. Leifeld is a German developer and manufacturer of machine tools
for chipless metal forming, which reportedly had applications in nuclear technology. [94] Yantai has extensive interests in the Chinese nuclear energy sector, and provides smelting,
forging, and processing capabilities to China’s civil nuclear power market. The BMWi's month-long investigation reportedly raised potential concerns related to national security
interests, [95] causing the government to authorise the BMWi to prevent the acquisition. Evidencing the deterrent effect of the German screening regime, Yantai chose to withdraw its
offer in response to the rumoured veto authorisation. This meant that although authorised to do so, the BMWi did not need to issue a formal prohibition order. By effectively blocking the
takeover of a relatively smaller company, the German government signalled that it is highly concerned about the rise of FDI in Germany and that it is willing to take a harder line in applying
its FDI regime.

The BMWi's most recent probe of a foreign investment targets CRRC'’s proposed acquisition of Vossloh’s locomotives business, which was announced in August 2019. [96] The BMWi is
currently reviewing the transaction, and is rumoured to be considering a veto. [97] The timing of CRRC's investment, and the BMWi's decision to review it, is especially significant given
the backdrop of the EC’s competition review of Siemens/Alstomwhich turned, in part, on whether CRRC could be seen as a serious competitive force in the EU.

c. Recent and anticipated legislative reform

On 19 December 2018, in a reaction to BMWi's inability to review SGCC's proposed acquisition of a 20% stake in 50Hertz, the German government adopted its latest round of
amendments to its FDI screening toolbox, lowering the threshold for screening and prohibiting acquisitions of stakes in companies which would be subject to mandatory notification (that
is, sector-specific acquisitions and cross-sectoral acquisitions which involve ‘critical infrastructure’) from 25% to 10%. [98] On 29 November 2019, the government published a policy
paper [99] announcing its intention to once again revise the FDI regime. The proposed amendments would introduce further flexibility with respect to FDI. For instance, the government
intends to formalise the model it applies in 50Hertz by introducing powers to enable the government to intervene in planned acquisitions by non-EU investors of high-tech companies by
taking a temporary stake in the target company. The proposal also aims at aligning the German regime with the FDI Regulation. [700] In particular, the German government intends to
further expand the definition of ‘critical infrastructure’ to include areas such as artificial intelligence, robotics, semiconductors, biotech and quantum technology, [707], [702] and to
introduce provisions in relation to the information sharing mechanism introduced by FDI Regulation. Furthermore, it is expected that the requirements for the prohibition of an acquisition
will be modified, such that whereas the BMWi is at present only able intervene where an acquisition poses a ‘threat’ to public order or security in Germany, the revised rules will lower the
threshold to “foreseeable impairment” [703] to German public order or security. [704] The responsible minister, Peter Altmaier, insisted that the government has no intention of
“expanding the state sector”, adding that the German government does not want protectionism, but merely wants to avoid ‘clearance sales’. [705]

5. Other notable European FDI interventions

Although the FDI regimes in the UK and Germany have been subject to significant developments in recent years, they are not the only European countries to have controlled FDI. This
section identifies a few of the particularly noteworthy cases involving other Member States.

The acquisition by Fincantieri, the Italian state-controlled builder of commercial and military vessels, of a 50% stake in Chantiers de I'Atlantique [706] (“Chantiers”, formerly owned by
South Korea’s STX Shipbuilding), a French shipyard operator is one example. Chantiers was the only shipbuilding company in France capable of building aircraft carriers and other large
warships. The French government took a 33.3% strategic stake in Chantiers in 2008. [707] When STX Shipbuilding announced its bankruptcy in 2016, Fincantieri offered to acquire its
66.6% stake in Chantiers. The French government opposed the acquisition due to Chantiers’ strategic importance to France and, in July 2017, announced its intention to increase its stake
in Chantiers, effectively nationalising the company. The government insisted its intervention related to Fincantieri’s links with China, including through a recent contract with China State
Shipbuilding Corporation, and the resulting risk that China could gain access to sensitive French technology and know-how. However, French concerns over jobs appear to have played an
important part as well, [708] sparking tensions between Paris and Rome. [709] President Macron's government has since given the green light to a variation of the deal through a joint
venture controlled by Fincantieri, which includes protections for French jobs. [770] The venture is currently in Phase 11 of the Commission’s competition review, having been ‘referred up’
by the German and French competition authorities. [777]

In 2017, American paint giant PPG Industries launched a hostile bid to acquire Dutch AkzoNobel. AkzoNobel rejected three offers from PPG, arguing that the takeover would reduce jobs
and that the two companies’ cultures clashed. [772][773] Although the Dutch government had long refrained from interfering in FDI, [774] this takeover attempt came at a particularly
sensitive time due to national elections in which national identity and anti-globalist sentiment played a significant role. Against this backdrop, both prominent politicians [775] and
AkzoNobel itself [776] sought to leverage the populist sentiment [777] against the deal to their respective ends. PPG’s campaign was complicated by the fact that Dutch law provides for
a ‘poison pill’ mechanism allowing independent shareholder foundations known as ‘stichtings’ to effectively block hostile takeovers [7 78] eventually causing PPG to abandon its bid for
AkzoNobel after the rejection of its third offer. [779] Despite AkzoNobel's successful rebuff of PPG, the Dutch government brought forward a legislative proposal for a ‘cooling-off’ period
that could be triggered in response to hostile takeover bids and would preclude any significant strategic changes to be made, or executive members of the target company’s board to be
dismissed for an extended period of time, allowing the target company a window to consult stakeholders and consider its options without external pressure. [720]

6. Conclusion
The European foreign investment intervention cases considered in this foreword reveal some notable trends.
One observation from these cases is that the concerns held by EU Member States are clearly not limited to ‘new’ investors (or ‘hostile governments’) like China and Russia. Instead,

concemns also extend to ‘traditional’ investors such as Japanese (e.g. Softbank), American (e.g. PPG, Advent) and Canadian (Apax and Warburg Pincus) companies and funds (and in
particular financial investors with reputations, whether deserved or not, for asset-stripping, regardless of where they are headquartered [727]) targeting actual or potential ‘national
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champions’ or otherwise important targets.

Furthermore, France's initial opposition to Fincaniteri's acquisition raises questions about the true motivations of the larger Member States in advocating for a ‘European’ industrial policy
and the creation of ‘European’ champions. Allowing Fincantieri to take a majority stake in Chantiers would have been a step toward a Franco-ltalian ‘seabus’ along the lines of
Siemens/Alstom’s ‘railbus’. Yet, the arrangement received French blessing only subject to the same types of national (as opposed to ‘European’) interest guarantees that one would have
expected to result from traditional interventions against FDI from third country industrial powers such as China.

In addition, some larger Member States have accepted the need for reactionary FDI policy-making, resorting to quasi-judicial or extra-judicial interventions in the absence of formal
powers to review certain types of investments as a stopgap to introducing tougher rules ex-post. These approaches raise questions as a matter of rule of law. For instance, it is clear that
the German government engaged in an extrajudicial lobbying exercise in connection with 50Hertz in order to circumvent the express intent of its own legislation, which was to capture
certain investments resulting in an acquisition of 25% or more of voting rights. The extrajudicial nature of the intervention arguably deprived SGCC of its procedural rights under the
German FDI regime, in particular of its right to challenge a formal prohibition decision before the courts. The necessity of the intervention, which must be connected to its justifiability, is
also debatable. Elia Group’s 80% shareholding would have granted it ultimate control of 50Hertz, regardless of the identity of the minority shareholder. [722] More appropriate and
proportionate measures would arguably have been available to address concerns related to SGCC's access to sensitive information in its capacity as a shareholder. [723]

Investors need legal certainty, or at least transparent and predictable application of existing rules. It is to be hoped that the continued evolution of the European approach to regulating FDI
will ultimately strike the right balance between efficient capital allocation from ex-EU sources and the need to safeguard the legitimate public interests of national security and critical
infrastructure, without straying into blatant economic protectionism.
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https//assets.publishing. service. gov.uk/government/uploads/system/uploads/attachment_data/file/6 13860/sepura-hytera-signed-undertakings.pdf » [Accessed 16
December 2019].

[7 3 ] See Anticipated Acquisition By Connect Bidco Limited of Inmarsat PLC - Undertakings Given to the Secretary of State for Digital, Culture, Media and
Sports, , Energy and Industrial Strategy, (29 October 2019). Available at:
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[Accessed 16 December 2019
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June 2018). Available at: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/717303/Northern-
Gardner_PI[_Notice_-_17_June_2018_v1.pdf 7. [Accessed 16 December 2019]

[7 5 ] See CMA, Advent International / Cobham merger inquiry: : Deed of covenant and undertaking. Available at:
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[78] The German Federal Ministry for Economic Affairs and Energy, or Bundeswirtschaftsministerium (“BMWi”).
[79] The Foreign Trade and Payments Act, or Aussenwirtschaftsgesetz (“AWG”).
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[97] Reuters, Germany mulls vetoing sale of Vossloh’s locomotives unit: source, 4 November 2019. The transaction is currently also undergoing a Phase II
investigation by Germany’s Federal Cartel Office: Global Competition Review, Germany probes Vossloh locomotive sale in depth, 27 November 2019.

[98] The 10% threshold applies, in particular, to acquisitions of companies in the defense sector and operators of security-relevant civil infrastructure, but also
companies active in the development of manufacturing of devices for surveillance of telecommunication, companies active in cloud-computing services, and media
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