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INVESTMENT FUNDS ALERT 

 SEC STAFF INTERPRETS CASH SOLICITATION RULE AS 
INAPPLICABLE TO SOLICITATIONS RELATING 
SOLELY TO INVESTMENT FUNDS  

On July 15, 2008, the staff of the Securities and Exchange Commission’s 
(SEC) Division of Investment Management released a long-anticipated 
interpretative letter1 that confirms that Rule 206(4)-3 (the “cash solicitation 

rule”) under the Investment Advisers Act of 1940, as amended (the “Advisers Act”), does not 
apply to cash payments by a registered investment adviser to a solicitor that relate solely to the 
solicitation of investors in a fund managed by the adviser. Prior to the interpretative letter, the 
application of the cash solicitation rule to solicitations to invest in funds had been in doubt 
because of the U.S. Court of Appeals for the D.C. Circuit’s determination that a “client” under 
the Advisers Act is a fund (rather than a fund’s investors) in its June 2006 decision in Goldstein 
v. the Securities and Exchange Commission.2 

THE CASH SOLICITATION RULE 

The cash solicitation rule prohibits the payment of a cash fee to a person who, directly or 
indirectly, solicits any client for, or refers any client to, a registered investment adviser unless 
the solicitor is paid in accordance with several conditions, including that the solicitor is not 
subject to any statutory disqualifications and that the solicitor’s cash fee is paid pursuant to a 
written agreement. The rule also generally requires a written disclosure of the relationship 
between the solicitor and the investment adviser and, in many cases, requires disclosure of the 
compensation agreement and delivery of the investment adviser’s written disclosure statement. 

SEC INTERPRETATION OF THE CASH SOLICITATION RULE  

In the interpretative letter, the staff of the SEC applied the definition of “client” from the 
Goldstein decision and concluded that the cash solicitation rule should not be interpreted to 
apply to solicitations solely of investors or prospective investors in funds. In reaching this 
conclusion, the staff indicated that the SEC’s statements in adopting the cash solicitation rule 
and the construction of the plain language contained therein strongly suggested that the cash  

                                                             
1 Mayer Brown LLP, SEC Interpretive Letter, WSB File No. 0714200804 (July 15, 2008). 
2 451 F.3d 873 (D.C. Cir. 2006). 
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solicitation rule was intended to apply only to solicitations and referrals in which the solicited or referred persons might 
ultimately enter into investment advisory contracts with the investment adviser. 

The interpretative relief is, however, limited to circumstances in which an investment adviser is solely compensating a 
solicitor for referring investors or potential investors in a fund. The SEC will look to the facts and circumstances of the 
particular case (such as the nature of the agreement with the solicitor, whether the investment adviser accepts managed 
accounts and the relationship with the solicitor) to determine if the solicitation “solely” relates to participation in a fund 
and does not relate to managed accounts. 

As a result of the interpretative letter, registered investment advisers that only manage funds will no longer have to 
include the representations and compliance procedures contemplated by the cash solicitation rule in agreements with 
solicitors, such as placement agent agreements. 

CONTINUING OBLIGATIONS OF INVESTMENT ADVISERS OF FUNDS 

Although the interpretative letter provides some clarity and relief to investment advisers of funds, it does not affect an 
investment adviser’s other regulatory obligations to investors in funds, including but not limited to the following- 

• Broker-Dealer Regulation: Persons who are in the business of finding investors for issuers are required to 
register as a broker-dealer with the SEC; a self-regulatory organization, such as the Financial Industry 
Regulatory Authority, Inc.; and/or a state’s securities regulator The interpretative letter explicitly does not 
address broker-dealer regulation. Investment advisers should be especially cognizant of broker-dealer 
regulation because all issuers will be required to provide the Central Registration Depository number for each 
person receiving sales compensation relating to its offered securities via revised Form D starting on March 16, 
2009. 

• Conflicts of Interest: Investment advisers remain obligated to disclose to their clients and prospective clients 
material facts relating to conflicts of interest. If a solicitor is deemed to be in the business of recommending 
securities to potential investors in funds, the solicitor may be an investment adviser that must disclose its 
conflicts of interest to the referred or solicited person. 

• Anti-Fraud Rules: Investment advisers remain subject to the anti-fraud provisions of the Advisers Act, which 
prohibit the making of any untrue statement of a material fact or the omission of a material fact necessary to 
make the statements not misleading, to any investor or prospective investor in a fund, and other federal and 
state anti-fraud provisions relating to the offer of securities. Accordingly, investment advisers should consider 
whether arrangements with solicitors, particularly a solicitor’s compensation for referring a potential investor 
to a fund, are adequately disclosed. 
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CONTACT INFORMATION 

If you have any questions regarding this topic, please contact: 

Mark H. Barth ................................ 212.872.1065 ......................  mbarth@akingump.com.......................... New York 
David M. Billings........................... 44.20.7012.9620 ................. dbillings@akingump.com............................ London 
Jan-Paul Bruynes ........................... 212.872.7457 ...................... jpbruynes@akingump.com ...................... New York 
James A. Deeken............................ 214.969.4788 ...................... jdeeken@akingump.com ............................... Dallas 
Christopher M. Gorman-Evans ...... 44.20.7012.9656 ................. cgorman-evans@akingump.com.................. London 
Barry Y. Greenberg ........................ 214.969.2707 ...................... bgreenberg@akingump.com .......................... Dallas 
Ira P. Kustin.................................... 212.872.1021 ...................... ikustin@akingump.com........................... New York 
Arina Lekhel .................................. 212.872.8018 ...................... alekhel@akingump.com .......................... New York 
Burke A. McDavid ......................... 7.495.783.7835 ................... bmcdavid@akingump.com .........................Moscow 
Prakash H. Mehta........................... 202.887.4248 ...................... pmehta@akingump.com .............. Washington, D.C. 
Russell W. Parks Jr. ........................ 202.887.4092 ...................... rparks@akingump.com................ Washington, D.C. 
Lisa A. Peterson ............................. 817.886.5070 ...................... lpeterson@akingump.com ............................. Dallas 
Eliot D. Raffkind............................ 214.969.4667 ...................... eraffkind@akingump.com ............................. Dallas 
Fadi G. Samman ............................. 202.887.4317 ...................... fsamman@akingump.com ........... Washington, D.C. 
William L. Sturman........................ 212.872.1035 ...................... wsturman@akingump.com ...................... New York 
Ann E. Tadajweski ......................... 212.872.1087 ...................... atadajweski@akingump.com ................... New York 
Simon Thomas ............................... 44.20.7012.9627 ................. swthomas@akingump.com.......................... London 
Stephen M. Vine............................. 212.872.1030 ...................... svine@akingump.com ............................. New York 
 

Austin Beijing Dallas Houston London Los Angeles Moscow 

New York Philadelphia San Antonio San Francisco Silicon Valley Taipei Washington, D.C. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




