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ANTITRUST ALERT 

VARNEY CONFIRMED AS DOJ ANTITRUST HEAD; OBAMA 
PICKS SIGNAL SHIFT TO MORE AGGRESSIVE ENFORCEMENT 

On April 20, 2009, the United States Senate confirmed Christine Varney as assistant attorney general 
for the Antitrust Division of the Department of Justice (DOJ). A former commissioner on the Federal 
Trade Commission appointed by President Clinton, Ms. Varney has been a vocal proponent of more 
aggressive antitrust enforcement. Ms. Varney joins Jon Leibowitz, who was previously named 
chairman of the Federal Trade Commission (FTC) by President Obama, as the country’s top antitrust 
enforcement officials. With Ms. Varney’s confirmation, the senior leadership at both federal antitrust 
enforcement agencies is now in place, setting the stage for President Obama’s promised shift towards 
more activist antitrust enforcement. 

SENIOR ANTITRUST STAFF NOW IN PLACE 

At DOJ, Ms. Varney is assembling a team heavy with veterans of the more enforcement-minded 
Clinton antitrust era, including Carl Shapiro, who will serve as the Antitrust Division’s chief 
economist. Mr. Shapiro has been a vocal critic of the prior administration’s merger enforcement 
record, particularly its decision not to challenge the Whirlpool-Maytag merger. Ms. Varney will also 
reportedly bring to the Division William Cavanaugh Jr., an experienced antitrust litigator who will 
enhance the DOJ’s ability to win merger cases, as well as Molly Boast, former director of the FTC 
Bureau of Competition in the Clinton administration, and Phillip Weiser, a former Supreme Court 
clerk and senior counsel to the assistant attorney general for Antitrust during the Clinton 
administration. 

Ms. Varney’s team also reflects her experience and interest in high-tech industries. Mr. Shapiro has 
written extensively on anticompetitive abuses of intellectual property, Mr. Cavanaugh has litigated a 
number of antitrust and patent matters arising out of the pharmaceutical industry, and Mr. Weiser is a 
recognized expert in the telecommunications and technology industries.  

At the FTC, Chairman Jon Leibowitz has likewise brought on board an antitrust enforcement team 
with roots in the Clinton administration, one that will advance the FTC’s heavy emphasis on 
enforcement in the pharmaceutical sector. Richard Feinstein, tapped to be director of the Bureau of 
Competition, previously served as head of the FTC’s health care shop and worked on some of its 
highest-profile pharmaceutical enforcement matters. Joseph Farrell, who will serve as the FTC’s 
chief economist, was previously chief economist at the DOJ Antitrust Division during the Clinton 
administration. Susan DeSanti will take over as head of the office of policy planning, the same 
position she held during the Clinton administration.  
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MORE AGGRESSIVE ENFORCEMENT 

Under Ms. Varney’s and Mr. Leibowitz’s leadership, the federal antitrust enforcement agencies are expected to be more 
active than in the prior administration, both with respect to conduct matters and merger enforcement. For example, Ms. 
Varney’s confirmation may mean a retreat from the DOJ’s prior “hands-off” approach to Section 2 of the Sherman Act, 
which deals with monopolization and single-firm conduct. Towards the end of the Bush administration, the DOJ 
published a report on Section 2 that put forth a view of the law in this area that many commentators criticized as 
advocating an inappropriately laissez-faire philosophy. Indeed, in a striking public display of discord, three of the four 
sitting FTC commissioners—including now-Chairman Leibowitz—issued a scathing critique of the DOJ’s report. Ms. 
Varney has stated her disagreement with the conclusions of the DOJ report, characterizing them as “not appropriate,” 
and has pledged that “one of the first things” she will do as head of the Antitrust Division is consult with the FTC and 
her colleagues at DOJ to discuss the report’s conclusions. Many observers expect the DOJ to amend or withdraw the 
report. 

On the merger front, it is widely believed that both agencies will be aggressive enforcers of Section 7 of the Clayton 
Act, which prohibits mergers that may substantially lessen competition. Ms. Varney and her senior appointees (including 
Carl Shapiro, as discussed above), have been critical of the previous administration’s perceived lax merger enforcement, 
suggesting that the days of a merger like Whirlpool-Maytag getting a pass are over. 

Both agencies also have signaled increased attention to resale price maintenance agreements, which are agreements 
between manufacturers and their distributors fixing resale prices to downstream customers. Although the United States 
Supreme Court held 5-4 in a 2007 case that the practice of resale price maintenance was not per se illegal (a decision 
Ms. Varney stated she was “quite surprised” by), the Court left open the possibility that such arrangements could be 
challenged under the antitrust “rule of reason.” During her confirmation hearings, Ms. Varney noted the Court’s decision 
left DOJ “a lot of room to continue to prosecute retail price maintenance where it results in anti-competitive 
consequence and I intend to continue that prosecution.” The FTC has announced a series of public hearings on resale 
price maintenance, and commissioners have expressed their skepticism that the practice can ever be beneficial to 
consumers. The net result of FTC and DOJ actions could well be restoration of resale price maintenance to the status of 
conduct too risky for any well-counseled business to engage in.  

The bottom line is that we are entering a new antitrust era. President Obama’s new antitrust enforcement team is highly 
intelligent and highly skilled, but also very aggressive and enforcement-minded. “Old” assumptions in the business 
community about what is lawful or unlawful, and what the FTC and DOJ are likely to do when reviewing mergers or 
other conduct, may need to be re-examined. In the coming period it will be fascinating to see the antitrust enforcement 
decisions made by the new administration, but equally interesting to see how those enforcement decisions fare in the 
courts. 

CONTACT INFORMATION 
If you have questions regarding this alert, please contact— 

Mark J. Botti...............................mbotti@akingump.com......................202.887.4202 .................. Washington, D.C. 
Paul B. Hewitt ...........................phewitt@akingump.com ....................202.887.4120 .................. Washington, D.C. 
J. Brady Dugan ...........................bdugan@akingump.com ....................202.887.4152 .................. Washington, D.C. 
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mailto:mbotti@akingump.com
mailto:phewitt@akingump.com
mailto:bdugan@akingump.com
mailto:aswisher@akingump.com


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


