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INVESTMENT FUNDS ALERT

SEC ANNOUNCES NEW SHORT SALE TRANSPARENCY REGIME
AND THE FINAL ADOPTION OF SHORT SALE CLOSE-OUT
RULES

On July 27, 2009, the Securities and Exchange Commission (SEC) announced that it will allow the
rule that requires the filing of Form SH, Rule 10a-3T under the Securities Exchange Act of 1934 (the
“Exchange Act”) to expire and will, instead, coordinate with securities exchanges and registered
securities associations (“SROs”) to require the reporting of short sale volume and transaction data
through the SROs. In addition, the SEC adopted a final version of Rule 204 of Regulation SHO (the
“Close-Out Rule”), which is designed to curb “naked” short selling abusive practices. The SEC also
announced that it will hold a roundtable on September 30, 2009, to solicit comments on short sale
regulation from a variety of investors, industry participants, issuers and the academic community.

SHORT SALE REPORTING

Pursuant to an emergency order issued on September 18, 2008, and Rule 10a-3T under the Exchange
Act adopted on October 15, 2008, the SEC required all persons that were required to file a Form 13F
to confidentially report short positions to the SEC on Form SH. Rule 10a-3T is set to expire by its
terms on August 1, 2009.

The SEC announced that it decided to permit Rule 10a-3T to expire and to work instead with several
SROs to make certain information regarding short sales available in the next few weeks. Specifically,
the SRO disclosure will include daily publication of short sale volume information in each individual
equity security for that day, as well as information regarding individual short sale transactions in all
exchange-listed equity securities on a one-month delay basis. The press release does not state what
information will be provided regarding individual trades, whether the names of the entity entering
into individual transactions will be disclosed or what the mechanism will be for transmittal of
information to the SROs. We understand, however, that the SEC has provided informal guidance that
the SROs will not disclose the names of the persons who entered into the short sales, but the actual
scope of disclosure will be set forth in the adopting regulations.

The SEC also announced that it plans to enhance the publication of “fails to deliver” on its Web site
on bimonthly basis in the next few weeks.

FINAL CLOSE-OUT RULE

The final version of the Close-Out Rule is substantially similar to Rule 204T of Regulation SHO
adopted on October 14, 2008, with minor modifications. As with Rule 204T of Regulation SHO, the
final version of the Close-Out Rule requires a clearing broker or other participant of a clearing
agency (each a “clearing broker”) or introducing firm to close out any sales of equity securities

This document is distributed for informational use only; it does not constitute legal advice and should not be used as such.
© 2009 Akin Gump Strauss Hauer & Feld LLP



AKIN GUMP

STRAUSS HAUER & FELDLLP

(including short sales and certain long sales that cannot be properly documented) for which the seller fails to deliver equity
securities by the settlement date, by borrowing or purchasing securities of like kind and quantity by the beginning of trading on
the business day following the original settlement date. Also, if the clearing broker or introducing firm fails to deliver
securities and does not close out the failure to deliver by the next settlement day, such firm will not be able to accept any short
sale order in that equity security from any person without first borrowing or arranging to borrow the security and closing out
the original failure to deliver. For more information on Rule 204T as adopted in October 2008, see our alert here.

The SEC made several modifications to the final version of the Close-Out Rule in the adopting release for the final rule. The
Close-Out Rule as finally adopted will—

e allow clearing brokers to close out a failure to deliver relating to a documented long sale by borrowing securities

e expand the scope of securities that are entitled to an extended settlement cycle from securities sold only pursuant to
Rule 144 under the Securities Act of 1933 to all securities that a person is deemed to own pursuant to Rule 200 of
Regulation SHO that he or she intends to deliver after all restrictions are removed

e reduce the extended settlement cycle to 35 calendar days after the trade date instead of 36 settlement days following
the settlement date

e allow market makers to close out fail to deliver positions by borrowing instead of purchasing securities

e climinate the exemption for market makers from the pre-borrowing requirement if a failure to deliver is not closed

out

e allow a clearing broker to be exempt from the pre-borrowing requirements of the Close-Out Rule if it borrows
securities prior to the end of regular trading hours on the settlement date and satisfies the other requirements of the
Close Out Rule

e  clarify that it will not deem a clearing broker to have fulfilled its obligations under the rule if it knows or has reason
to know that a counterparty to an arrangement will not deliver securities in settlement of the purchase or borrow.

ROUNDTABLE

The SEC will host a roundtable on September 30, 2009, to solicit the views of investors, issuers, industry insiders and the
academic community regarding a variety of trading and market practices (and potential new measures targeting short sales),
including, among other possibilities: (i) adding a short sale indicator to tapes reporting exchange-traded securities,

(i) requiring public disclosure of large individual positions and (iii) implementing a pre-borrow or enhanced locate
requirement for short sellers “possibly on a pilot basis.” The SEC also stated that it will continue to consider other previously
announced proposals and initiatives relating to short sales, including the short sale price test.

CONTACT INFORMATION

If you have any questions regarding this alert, please contact—

Mark H. Barth........cc.ccceceeenene 212.872.10065.......ccoeeeereenne mbarth@akingump.com.............ccceueueee.. New York

David M. Billings .........c.......... 44.20.7012.9620..........c..c........ dbillings@akingump.com ...........c..c........ London

Patrick J. Dooley........cccccveuenne 212.872.1080...cc.cccuervierereenenne pdooley@akingump.com ..............cceeueene New York

Barry Y. Greenberg ................. 214.969.2707 ...ccvevevieieeenene bgreenberg@akingump.com................... Dallas

Prakash H. Mehta ........c........... 202.887.4248....c.ocoveeiiiene pmehta@akingump.com ............ccceeeeeee. Washington, D.C.
Eliot D. Raffkind .................... 214.969.4667.......cceoveereenne eraffkind@akingump.com ...................... Dallas

Simon Thomas.............cceene... 44.20.7012.9627 .....c.ooecveeeenne swthomas@akingump.com..................... London

Stephen M. Vine..........cccc.ee... 212.872.1030....cccoeeeerieenne svine@akingump.com............cccceverueneenen. New York

This document is distributed for informational use only; it does not constitute legal advice and should not be used as such.
© 2009 Akin Gump Strauss Hauer & Feld LLP


mailto:mbarth@akingump.com
mailto:dbillings@akingump.com
mailto:pdooley@akingump.com
mailto:bgreenberg@akingump.com
mailto:pmehta@akingump.com
mailto:eraffkind@akingump.com
mailto:swthomas@akingump.com
mailto:svine@akingump.com


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


