AL

VAN

=]

A

\ /
AN N
AN

ES S
P AN AVAN AN 74

PRATT’S

REPORT

@ LexisNexis

EDITOR’S NOTE: WELCOME 2016!
Victoria Prussen Spears

DO YOU DARE TO FLARE? A NORTH
DAKOTA FIELD OFFICE PROVIDES A
VIEW INTO THE FEDERAL
REGULATORY FUTURE

Mark S. Barron

FERC MODIFIES FILING REQUIREMENTS
FOR MARKET-BASED RATE SELLERS
AND CLARIFIES GEN-TIE PRIORITY
RIGHTS RULES

James K. Mitchell, Nicholas A. Giannasca,
and Carlos E. Gutierrez

CALIFORNIA LEGISLATURE BOOSTS
RENEWABLES PORTFOLIO STANDARD
TO 50 PERCENT AND INCREASES
ENERGY EFFICIENCY GOALS; BALKS
AT INCREASED REDUCTIONS IN
GREENHOUSE GAS EMISSIONS AND
PETROLEUM USE

Dario J. Frommer

FEDERAL CLEAN POWER PLAN
IMPLEMENTATION UNDERWAY — AFFECTED
INDUSTRIES (NOT JUST POWER GEN)

NEED TO ACT

Thomas D. Goslin

THE SEC SETTLES CLAIMS AGAINST HITACHI
FOR ALLEGED CORRUPT PAYMENTS TO
OBTAIN CONTRACTS TO BUILD SOUTH
AFRICAN POWER STATIONS

Keith M. Rosen and Christian Urrutia

IN THE COURTS
Steven A. Meyerowitz

LEGISLATIVE AND REGULATORY UPDATE
Victoria Prussen Spears

INDUSTRY NEWS
Victoria Prussen Spears


jmutterperl
Sticky Note


Pratt’s Energy Law Report

VOLUME 16 NUMBER 1 JANUARY 2016

Editor’s Note: Welcome 2016!
Victoria Prussen Spears 1

Do You Dare to Flare? A North Dakota Field Office Provides a View into the
Federal Regulatory Future
Mark S. Barron 3

FERC Modifies Filing Requirements for Market-Based Rate Sellers and Clarifies
Gen-Tie Priority Rights Rules
James K. Mitchell, Nicholas A. Giannasca, and Carlos E. Gutierrez 10

California Legislature Boosts Renewables Portfolio Standard to 50 Percent and
Increases Energy Efficiency Goals; Balks at Increased Reductions in Greenhouse Gas
Emissions and Petroleum Use

Dario J. Frommer 16

Federal Clean Power Plan Implementation Underway—Affected Industries (Not Just
Power Gen) Need to Act
Thomas D. Goslin 20

The SEC Settles Claims Against Hitachi For Alleged Corrupt Payments to Obtain
Contracts to Build South African Power Stations
Keith M. Rosen and Christian Urrutia 23

In the Courts
Steven A. Meyerowitz 26

Legislative and Regulatory Update
Victoria Prussen Spears 34

Industry News
Victoria Prussen Spears 39

@® LexisNexis’



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission, please

email:

Jacqueline M. Morris

Email: oo jacqueline.m.morris@lexisnexis.com
For assistance with replacement pages, shipments, billing or other customer service matters, please call:

Customer Services Departmentat . .. .. ......... . ... ... .. .. ... (800) 833-9844
Outside the United States and Canada, please call ... ... ... . ... .... (518) 487-3000
Fax Number . . . . ... (518) 487-3584
Customer Service Web site . . ... ... ... .. L http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call

Your account manager O . . .. .. ... (800) 223-1940
Outside the United States and Canada, please call . .. .................. (518) 487-3000

ISBN: 978-1-6328-0836-3 (print)
ISBN: 978-1-6328-0837-0 (ebook)
ISSN: 2374-3395 (print)
ISSN: 2374-3409 (online)
Cite this publication as:

[author name], [article title], [vol. no.] PratT’s ENErGY Law RepORT [page number] (LexisNexis A.S.
Pratt);
Ian Coles, Rare Earth Elements: Deep Sea Mining and the Law of the Sea, 14 PRATT’s ENERGY Law
RerorT 4 (LexisNexis A.S. Pratt)

This publication is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or
other professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under
license. A.S. Pratt is a registered trademark of Reed Elsevier Properties SA, used under license.

Copyright © 2016 Reed Elsevier Properties SA, used under license by Matthew Bender & Company, Inc. All Rights
Reserved.

No copyright is claimed by LexisNexis, Matthew Bender & Company, Inc., or Reed Elsevier Properties SA, in the
text of statutes, regulations, and excerpts from court opinions quoted within this work. Permission to copy material
may be licensed E)r a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

An A.S. Pratt® Publication

Editorial Office
630 Central Ave., New Providence, NJ 07974 (908) 464-6800

www.lexisnexis.com

MATTHEW BENDER

(2016-Pub.1898)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VicToria PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SamUEL B. BOoXERMAN
Parmer, Sidley Austin LLP

ANDREW CALDER
Partner, Kirkland ¢ Ellis LLP

M. SerH GINTHER
Partner, Hirschler Fleischer, RC.

R. Topp Jounson
Partner, Jones Day

BarcLay NICHOLSON
Partner, Norton Rose Fulbright

BraDpLEY A. WALKER
Counsel, Buchanan Ingersoll & Rooney PC

ELAINE M. WALsH
Partner, Baker Botts L.L.P

SEAN T. WHEELER
Partner, Latham ¢ Watkins LLP

‘Wanpa B. WHicHAM
Senior Counsel, Holland & Knight LLP

iii



Editor-in-Chief, Editor & Board of Editors

Pratt’s Energy Law Report is published 10 times a year by Matthew Bender & Company, Inc.
Periodicals Postage Paid at Washington, D.C., and at additional mailing offices. Copyright 2016 Reed
Elsevier Properties SA, used under license by Matthew Bender & Company, Inc. No part of this journal
may be reproduced in any form—by microfilm, xerography, or otherwise—or incorporated into any
information retrieval system without the written permission of the copyright owner. For customer
support, please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail
Customer.Support@lexisnexis.com. Direct any editorial inquires and send any material for publication
to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central
Parkway Suite 18R, Floral Park, New York 11005, smeyerowitz@meyerowitzcommunications.com,
347.235.0882. Material for publication is welcomed—articles, decisions, or other items of interest to
lawyers and law firms, in-house energy counsel, government lawyers, senior business executives, and
anyone interested in energy-related environmental preservation, the laws governing cutting-edge
alternative energy technologies, and legal developments affecting traditional and new energy providers.
This publication is designed to be accurate and authoritative, but neither the publisher nor the authors
are rendering legal, accounting, or other professional services in this publication. If legal or other expert
advice is desired, retain the services of an appropriate professional. The articles and columns reflect only
the present considerations and views of the authors and do not necessarily reflect those of the firms or
organizations with which they are affiliated, any of the former or present clients of the authors or their
firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Energy Law Report, LexisNexis Matthew Bender, 121
Chanlon Road, North Building, New Providence, NJ 07974.

v



California Legislature Boosts Renewables Portfolio
Standard to 50 Percent and Increases Energy
Efficiency Goals; Balks at Increased Reductions in
Greenhouse Gas Emissions and Petroleum Use

By Dario J. Frommer”

Long at the forefront of public policy to combat climate change and develop
renewable energy, California recently approved an ambitious plan to boost targets
Jfor renewable energy generation to 50 percent and to increase energy efficiency.
However, the Legislature rejected proposals to reduce petroleum usage by 50
percent and to reduce Californias greenhouse gas emissions by 80 percent by
2050. The author of this article analyzes these actions.

Following a raucous debate fueled by intense lobbying by environmental organi-
zations and the oil industry, the California Legislature has approved an ambitious
plan by Governor Jerry Brown (D) to boost targets for renewable energy generation
to 50 percent and to increase energy efficiency. However, the Legislature rejected
proposals to reduce petroleum usage by 50 percent and to reduce California’s
greenhouse gas (“GHG”) emissions by 80 percent by 2050.

BACKGROUND

Long at the forefront of public policy to combat climate change and develop
renewable energy, California adopted the nation’s first Renewable Portfolio Standard
(“RPS”) for investor-owned utilities in 2003 and, in 2006, launched an ambitious
program to reduce GHG emissions by 20 percent below 1990 levels by 2020.
California has developed a Low Carbon Fuels Standard to reduce the carbon intensity
of transportation fuels and has derived more than $2 billion by selling credits through
its cap and trade program to reduce GHG emissions.

Seeking to build on these successes and burnish his legacy, Governor Brown used
his January inaugural address to call for increasing the target for California’s RPS
from its current 33 percent to 50 percent by 2030, doubling energy efficiency targets
for public and private buildings, and reducing petroleum consumption in transpor-
tation by 2030. Senate President Pro Tempore Kevin De Leon (D-Los Angeles)
introduced legislation (SB 350) to codify Governor Brown’s goals. Legislators also
introduced a dozen separate measures to address climate change, including SB 32,
that would have required California to reduce emissions 80 percent below 1990 levels
by 2050.

Passed in both the California Senate and the Assembly and now awaiting Governor
Brown’s signature, SB 350, The Clean Energy and Pollution Reduction Act of 2015,
contains important changes for both utilities and renewable energy developers:

" Dario J. Frommer is a partner at Akin Gump Strauss Hauer & Feld LLP, where he leads the firm’s
California public law and policy practice. He may be contacted at dfrommer@akingump.com.

1 htep://leginfo.legislature.ca.gov/faces/bill TextClient.xhtml?bill_id=201520160SB350.
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CALIFORNIA LEGISLATURE TAKES ACTION

RPS. Increases, from 33 percent to 50 percent, the California RPS target for
electricity procured from eligible renewable energy resources for both
investor- and publicly-owned utilities. Utilities would be required to procure
40 percent of their retail sales from renewable resources by the end of 2024,

45 percent by 2027 and 50 percent by 2030.

Power purchase agreement (“PPA”) contract duration. Requires that at least 65
percent of RPS procurement come from either power purchase contracts of
10 years or greater duration or from utility ownership of eligible energy
resources beginning in 2021. (Note: This is a key provision in the expanded
RPS and a hard-fought win for the utilities. Starting in 2021, utilities can
insist that much of the growth in the renewable energy obligations that they
are purchasing be on short-term contracts. This could create significant
problems for renewable developers seeking to finance their projects with
long-term debt.)

Banking and compliance. Allows unlimited banking of so-called “Bucket 17
renewable energy resources, regardless of contract length, beginning in 2021.
This provision allows utilities that procure renewable power in excess of a
statutory RPS target for a compliance period to bank that excess power to
count toward RPS compliance in a future period. “Bucket 17 refers to the
requirement in California law that utilities procure a majority of renewable
power from eligible resources that tie into a balancing authority located
in-state.

Rooftop solar. Prohibits renewable energy credits associated with electricity
sold to utilities through net metering by a customer to be counted toward
utility RPS procurement compliance.

Regional energy market. Declares the intent of the Legislature to transform the
California Independent System Operator (“CAISO”) into a regional organi-
zation to promote electricity markets in the western United States and
establishes a process for CAISO to change its bylaws and governance subject
to approval by the Legislature.

Energy efficiency. SB 350 also sets more ambitious goals for increasing energy
efficiency in public and private buildings by 50 percent by 2050 and directs
the California Energy Commission (“CEC”) and the California Public
Utilities Commission (“CPUC”) to specify programs and funds that will
apply toward meeting the goals. The measure places additional emphasis on
the role of energy storage and demand response as a way to reduce stress on
the electric grid when demand is high and to reward customers for changing
behavior in accord with price and demand signals.

Transportation electrification. The measure directs the CPUC to remove
regulatory barriers facing utilities in making increased investment in the
electrification of the transportation sector. California is focusing on trans-
portation electrification as a key element to reducing both GHG emissions
and criteria air pollution in nonattainment areas.
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ANALYSIS

While much of the political infighting centered on the increased RPS targets and
petroleum reduction proposal, perhaps the most significant changes in SB 350 are the
provisions authorizing the transformation of CAISO into a regional energy market.
Under SB 350, CAISO would be able to coordinate with other system operators in
the West for the generation and transmission of renewable energy across the region.
With California utilities currently experiencing overgeneration under California’s
RPS program, the concept of developing a regional market has garnered support from
key stakeholders as a way to both export renewable energy during overgeneration and
to provide California utilities with a wider array of options to meet the state’s green
energy targets more efficiently. Moreover, a regional market could provide additional
opportunities for renewable energy developers and generators to sell green power to
California from projects located outside the state.

Governor Brown views developing a regional energy market as a key to boosting
renewable energy use in California while keeping costs down. As he recently told the
California Chamber of Commerce,

[W]e can’t confine ourselves to California. We have to extend to other states.
So when the sun is down in one place, we have cheap solar power here and
in fact in abundance and we send it to Nevada or Utah or Arizona. And on
the other hand, when the sun is higher or the wind is blowing in Wyoming,
we can all share that. And with a large region interconnected with a smart
grid, you are able to use intermittent power as renewable energy is and you
get back a lot of the base load quality that the larger coal and gas plants
would provide.

SB 350 directs CAISO to work with the CEC and CPUC to develop revised bylaws

and other governance documents for legislative approval by the end of 2017.

Not all parties were pleased with the final bill. Rooftop solar developers and
utilities were disappointed that SB 350 does not specify that distributed solar arrays
count toward the mandatory component of the renewable energy target. The two
industries abandoned their push for such a provision in SB 350 in the face of heavy
opposition from the Building Trades and other unions and of concerns by some
legislators that net metering policies and barriers to expansion of roof top solar in
disadvantaged communities amount to a subsidy of wealthier retail customers by the
poor.

Environmental groups and Governor Brown suffered a rare defeat over the SB 350
provision that would have set a target for reducing petroleum use in cars and trucks
by 50 percent. The petroleum use reduction proposal was easily the most contro-
versial part of the bill and drew intense opposition from the oil industry and auto
manufacturers, who feared that the broad wording of the proposed statute would
empower the California Air Resources Board (“CARB”) to outlaw certain engine
classes. Both the oil industry and billionaire activist Tom Steyer spent millions on
targeted mail and advertising aimed at persuading legislators to oppose or support the
provision. After a block of Democratic legislators balked at supporting the petroleum
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reduction provisions, the language was stripped out of the bill, clearing the way for
its passage.

The fight over the petroleum reduction provisions may not be over. At a press
conference called to announce that the provisions would be taken out of the bill,
Governor Brown warned that, “Oil has won the skirmish, but they've lost the bigger
battle” and suggested that he may act under his executive authority and existing law
to effectuate the reduction targets.

Governor Brown and his allies were also stung by the defeat of SB 32 (Pavley), a
related measure that would have reauthorized California’s Global Warming Solutions
Act of 2006 beyond 2020 and set higher GHG emission reduction targets. The
measure was supported by Governor Brown and U.S. Senators Dianne Feinstein
(D-CA) and Barbara Boxer (D-CA). The measure drew opposition from a number of
Democrats who raised concerns about the broad authority of the CARB to
implement climate change policy. Some members proposed to require legislative
approval of certain CARB regulations, while others sought to give the Legislature the
power to appoint some members of the board. The measure’s author, Senator Fran
Pavley (D-Agoura Hills) said that she will bring the bill up for reconsideration early
next year. It is unclear whether the measure can gain enough support to pass.

CONCLUSION

The defeat of SB 32 and the petroleum use reduction provision in SB 350 have
raised questions about California’s continuing commitment to the climate change
leadership mantle. While California is a blue state, where Democrats hold every
statewide elective office and large majorities in both houses of the Legislature, a
significant number of leaders have raised concerns about the costs of climate change
policies to business and poor communities and the broad delegation of authority to
the CARB. Yet, it would be an oversimplification to view the votes as signaling
backtracking in California’s direction on energy and climate change. The debate in
Sacramento was not about the need for action, but about the pace of change and
mitigating collateral impacts on communities of concern. Recent polls show that
Californians overwhelmingly support efforts to address climate change, yet they also
have concerns about its impact on the cost of energy in their daily lives. Those polls
underscore the delicate challenge facing California’s leaders as they continue down
the path toward a more sustainable energy policy.
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