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HEALTH INDUSTRY ALERT

NEW YORK MEDICAID INSPECTOR GENERAL ISSUES SELF-
DISCLOSURE GUIDANCE

On March 12, the New York State Office of Medicaid Inspector General (OMIG) announced
the release of its Provider Self-Disclosure Guidance (“Guidance”) to assist providers in
identifying, disclosing and returning overpayments received from the Medicaid program. This
Guidance comes on the heels of other significant steps taken by New York over the past few
years in response to widespread allegations of fraud and abuse in its Medicaid program. This
Guidance serves as further evidence that OMIG will continue to make concerted efforts to
maximize recoveries from New York health care providers.

In 2006, the OMIG was created, and, in 2007, James Sheehan, a former prosecutor and well-
known trailblazer in health care fraud enforcement in the Eastern District of Pennsylvania, was
appointed to take the helm. Since taking office, Sheehan has made major strides in overhauling
New York’s Medicaid program, which is the biggest Medicaid program in the country. One of
Sheehan’s bolder moves was to pledge that New York would recover $1.6 billion over four
fiscal years (or pay the shortfall to the federal government) in exchange for receipt of federal
money for health care reform. In response to skepticism as to whether the goal could be met,
Sheehan triumphed by not only meeting the first year’s goal of $215 million, but far exceeding
it with recoveries totaling $551 million. To accomplish this, the OMIG significantly increased
its staff, which allowed it to shorten audit lifecycles and expand the number and scope of audits
conducted. Additionally, the Bureau of Allegations and Complaints was created to respond to
tips and disclosures. Furthermore, in January of 2009, the OMIG published regulations
establishing requirements for mandatory compliance programs for all Medicaid providers,
including hospitals, nursing homes, home care providers, medical equipment service agencies,
mental health facilities and any other provider for which Medicaid comprises “a substantial
portion of their business operations.” These efforts resulted not only in an increase in
recoveries, but also the exclusion of 417 providers and termination of 28 others.

Now, with the release of the Guidance, the OMIG is hoping to incentivize providers to work
with it upon the discovery of an overpayment. The Guidance notes that participating providers
could potentially “reduce their legal and financial exposure.” In exchange for cooperating with
the OMIG in good faith on the investigation, a self-disclosing provider could be eligible for a
number of benefits. While the specific benefits available vary depending upon the situation, the
Guidance lists the potential for forgiven or reduced interest, flexible repayment plans, waived
penalties and/or sanctions, a decrease in the likelihood of imposing a corporate integrity
program and possible preclusion of subsequently filed False Claims Act qui tam actions based
on disclosed matters.
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The Guidance replaces the New York State Department of Health disclosure protocol and establishes the process for
participating in the OMIG’s self-disclosure program. It notes that it is “significantly more expansive in scope than the
protocol of the federal Department of Health and Human Services Office of the Inspector General, which focuses on
potential violations of criminal, civil or administrative law.” By contrast, the OMIG self-disclosure program lists as
issues appropriate for disclosure the following: substantial routine errors, systematic errors, patterns of errors and
potential violations of fraud and abuse laws. Both self-disclosure programs advise that minor and insignificant matters
should be addressed through administrative billing processes. However, the OMIG Guidance strongly warns against
attempting to avoid self-disclosure when facts warrant its use. Acknowledging the complexity of issues surrounding
self-disclosures, the Guidance recommends providers consider obtaining the advice of experienced health care legal
counsel or consultants.

Upon discovering an overpayment and deciding to disclose, the Guidance directs a provider to make an initial report
including, at a minimum, the context of the problem, the rules potentially implicated and corrective actions taken. This
report can be made via telephone or formal letter, or providers can use the OMIG’s self-disclosure form, which is
available on its Web site. After consideration of the initial disclosure, the OMIG will determine the appropriate process
for proceeding, but providers should be prepared to present a detailed summary of the underlying cause of the issue and
corrective actions, a detailed list of the claims that comprise overpayments and the names of individuals involved.
Assuming full cooperation on the part of the provider, the OMIG estimates the disclosure process will be completed
within six months of submission.

During an investigation, providers are expected to reply promptly to the OMIG’s requests to provide documents and
generally to be cooperative with respect to supplying relevant facts and evidence. The Guidance states that a “lack of
information may make it difficult for the OMIG to determine the nature and extent of the conduct which caused the
improper payment,” but notes that the OMIG will work with provider’s counsel to find ways to gain access to those
facts without requiring the waiver of privilege.

Finally, the Guidance discusses payment terms, noting that OMIG expects the provider either to reimburse the state of
New York for the overpayment with a check for the full amount or to enter into a repayment agreement. Input on the
repayment amount and the need to pursue further administrative action will be sought from the provider’s respective
state oversight agency. The Guidance notes that the OMIG will work with providers to establish repayment terms,
which may include some forgiveness of interest and/or extended repayment. OMIG’s determination will be based on
several factors such as the nature of the problem, the dollar amount involved, the effectiveness of the provider’s
compliance program and the provider’s efforts to prevent the problem from recurring.

Of note, Sheehan has pledged $322 million in fiscal year 2009 Medicaid fraud and abuse recoveries. In this
environment, it is of paramount importance that providers in New York state be familiar with the many initiatives taken
by the OMIG, including mandatory compliance programs and the self-disclosure program. The Guidance and disclosure
forms can be accessed at http://www.omig.state.ny.us/.

CONTACT INFORMATION

For further information on the OMIG compliance initiatives, please contact—

Gary W. Thompson................. 202.887.4118 ......cccn.. gthompson@akingump.com.................... Washington, D.C.
Jamie L. Anderson.................. 202.887.4033 .......c....... jlanderson@akingump.com..................... Washington, D.C.

This document is distributed for informational use only; it does not constitute legal advice and should not be used as such.
© 2009 Akin Gump Strauss Hauer & Feld LLP


http://www.omig.state.ny.us
mailto:gthompson@akingump.com
mailto:jlanderson@akingump.com


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


