
Episode 12 Transcript: “DExit: A Practical Guide Through Real World Reincorporations”
Scott: Welcome back to The Business Court Benches, the Akin podcast series where we explore the evolving competition between Delaware, Texas, and other states as forums for high stake corporate governance and litigation. This is episode 12, “DExit: A Practical Guide Through Real World Reincorporations” I'm Scott Barnard, a litigation partner in Akin's Dallas office. 
Stephanie: And I'm Stephanie Lindemuth, a litigation partner in Akin's New York office. Today, we're doing something a little bit different. Instead of going deep on individual statutes or court decisions, we're providing a practical roadmap for understanding reincorporation, how it actually works, and what we've learned from companies that have gone through it so far. 
Scott: Yeah. Akin recently published two articles in our DExit series. The first, “Is It Time to DExit? A Guide for Boards,” examines the reincorporation question from a board of directors perspective, how to think through the decision, the mechanics of re-domiciling, and the best practices for execution. The second article, “DExit: The Reincorporation Decision, A Guide for Investors,” flips that lens and examines what investors should consider when evaluating reincorporation proposals. 
Stephanie: The key takeaway from both articles is the same. The state of incorporation is no longer a set it and forget it choice made at formation. It's become a live governance decision that boards should periodically reassess and that investors need to scrutinize vote by vote. The twenty twenty-six proxy season has made clear that reincorporation proposals are now a recurring feature of the governance landscape.
Scott: For boards, the articles lay out a framework. Engage counsel early, understand the comparative benefits and risks of the destination jurisdiction, document the business rationale contemporaneously, expect a multi-work stream execution process, and study successful playbooks. For investors, the framework is the mirror image.
Scott: Evaluate whether the proposal preserves shareholder rights, distinguish clean proposals from those bundled with corporate governance-reducing features, and engage early with companies considering a move.
Stephanie: And critically, the articles identify real-world case studies, including those of ExxonMobil, ArcBest, and Texas Capital Bancshares, that illustrate how these principles play out in practice. To walk us through those case studies and the practical mechanics of reincorporation, we are joined today by John Clayton.
Stephanie: He's a capital markets partner in Akin's corporate practice and one of the co-authors of both articles.
Scott: John, thanks for joining us today.
John Clayton: Thanks for having me. I'm happy to dig into the mechanics and walk through what we've seen in practice.
Stephanie: Great. Let's start with the mechanics. If a board decides it wants to reincorporate, what does that process actually look like?
John Clayton: So at the highest level, reincorporation is typically accomplished through either a statutory conversion or a merger into a newly formed sub that's in the destination state. But that's just the legal structure. Uh, what really matters is going to be the execution, and that's going to involve coordinating multiple parallel work streams.
John Clayton: So you've got corporate law analysis comparing the origin and the destination jurisdictions. You've got board process, fiduciary review. Then there's the SEC disclosure and the shareholder approval process. And part of that's gonna be including the investor engagement and proxy solicitation. And then just implementing closing itself, including all the back-end corporate housekeeping.
Stephanie: Mm-hmm.
Scott: Thanks, John. Can you, break down the timeline that we could expect for each of those work streams when you're trying to implement this? 
John Clayton: Sure. So the SEC filings, that's either gonna be your proxy statement or your Form S-4. That's typically gonna run four to 12 weeks, depending on the comment process. And then you have to do the FINRA and the stock exchange notifications. That's usually about two to four weeks. And then importantly, if you have debt instruments with change of control triggers or successor obligor provisions, you're gonna have to do a consent solicitation, and that could be 30 to 60 days.
John Clayton: And then one thing that catches companies off guard is D&O insurance. So your D&O insurance restructure needs to start at least 60 days before any public announcement because you're dealing with policy definitions, prior acts coverage, tail coverage, and successor underwriting issues.
Stephanie: Okay. So what's the biggest practical mistake you see companies make in terms of timing?
John Clayton: Usually it's sequencing errors. So the path from announcement to completion's complex, so you could even say it's unforgiving sometimes. So if you announce before your insurance restructuring is in place, for example, or you've gone out before you've identified change in control triggers in your debt instruments, you're gonna create unnecessary risk.
John Clayton: And on the investor engagement side, waiting until the proxy statement's actually filed to engage with them is usually too late. By then, you may already have had, uh, be playing defense because you've got proxy advisor recommendations that are going against the proposal.
Scott: John, what about the shareholder vote itself? Like, what does a company need to understand when it's going in on this?
John Clayton: Well, so first of all, because it's a vote, there's gonna be certain statutory voting threshold requirements, and not only in your origin jurisdiction, where-- whether it's Delaware or some other state, but also in the state where you're trying to go. So you also need to identify where your key shareholder voting blocks are, and the success or failure of reincorporation depends significantly on the positions taken by proxy advisory firms and institutional investors.
John Clayton: So companies need to model shareholder votes carefully and with a clear understanding of what's required for passage.
Stephanie: That's a really good segue into the case studies. Let's walk through what we've actually seen happen in practice.
Scott: Yeah, let's start maybe with ExxonMobil because that's one you keep hearing a lot about these days.
John Clayton: Yeah, so Exxon's important because it shows this trend isn't limited to companies leaving Delaware. So they actually moved from New Jersey to Texas, and it's a widely held company. It's not controlled or founder-led issuer, which means that institutional investor vote was genuinely decisive in this case.
Stephanie: Okay. So what do you think made it work?
John Clayton: I would say three things. Uh, first, Exxon has a credible operational rationale. So as many people are probably aware, it has substantial connection to Texas already, and there's a clear narrative connecting its legal domicile to where its headquarters actually are. So it wasn't really framed as, "Oh, we're trying to escape from an unfavorable jurisdiction."
John Clayton: It was more like, "We're just trying to align the legal home with the operational reality." And the second thing is they engage extensively with their shareholders. So even after they filed their proxy statement, they followed up with supplemental proxy materials that responded to concerns from investor and proxy advisors.  
John Clayton: Third, I would say that they took a selective approach to controversial governance provisions. So in other words, they didn't take the approach of reducing shareholder rights to the max. So large institutional investors supported their incorporation mainly because they presented a credible operational rationale, they engaged extensively with these investors and then, as I said, they avoided unnecessarily reducing shareholder rights.
Scott: Interesting. So John, I guess the takeaway is that the success rests as much on process, narrative, and governance restraint as on the comparative merits of the destination state's law. 
John Clayton: Yeah, that's exactly right
Stephanie: Okay. So let's now turn to ArcBest and Texas Capital Bancshares because these two tell a really, I think, instructive story. Both proposed moving from Delaware to Texas, but only one of them passed.
John Clayton: Right, and here's what's critical to understand. Glass Lewis and ISS both recommended against the two proposals for each of these companies, but the difference wasn't the proxy advisor support. It was really in how the proposals were designed.
Scott: Well, John, can you walk us through the differences?
John Clayton: Sure. So ArcBest affirmatively opted out of SB 29's derivative suit ownership threshold and its shareholder proposal limitations. So what this means is even though ArcBest was moving to Texas, it was preserving existing shareholder rights. It presented a relatively tailored proposal with meaningful connection to Texas and a restrained approach to the optional governance provision that Texas makes available.
Stephanie: Okay. And then what about Texas Capital Bank shares?
John Clayton: So what they did is they bundled their reincorporation proposal with an advisory vote to raise the shareholder proposal threshold to three percent of outstanding shares. So that's a governance-reducing feature. So this proposal signaled to investors that the company was using the reincorporation as an opportunity to cut back on shareholder rights.
Scott: Okay, so what I think you're saying then is the lesson is that the destination state isn't usually necessarily the decisive issue.
John Clayton: That's exactly right. So investors can and do oppose a proposal if the governance provisions bundled with the move reduce their rights. It's not just about reincorporating to Texas as a state. I think the comparison between ArcBest and Texas Capital Bank shares shows that clearly.
Stephanie: Okay, and there's been a couple of events that's happened since then. Where does Texas Capital stand now?
John Clayton: So it's still developing. The vote at Texas Capital's annual meeting in April failed, and that was about 45% in favor and 55% opposed. And their CEO hasn't been quiet about it. In fact, in a recent earnings call, he called a proxy advisory firms irresponsible and uninformed and said they have too much power.
John Clayton: He went on to say that he intends to bring the proposal back.
Scott: I mean, is that realistic? Does the company have a credible path for a second attempt?
John Clayton: Uh, possibly. So they're performing well, which is always helpful. Their profits grew, uh, ten percent in the second quarter. Their total revenue grew, and the CEO has also been making affirmative case for Texas, pointing to the business judgment rule updates, SB 29's procedural reforms, the Texas  Business Court, and estimated cost savings from moving from Delaware to Texas.
John Clayton: So the question really is whether the company can restructure the proposal itself to address the governance concerns that sank it the first time.
Stephanie: Okay. So really, Texas Capital is a story to keep watching. But stepping back, there's also an SEC dimension here to the bundling question, isn't there?
John Clayton: That's right. So SEC Exchange Act Rule 14a-4 requires the form of proxy to identify each separate matter and give shareholders a way to vote on each one separately. So the SEC staff has said that multiple material matters generally shouldn't be bundled into a single proposal. So for a board planning, a reincorporation proposal, I think the practical lesson is they should consider separating the jurisdictional decision from the optional governance changes.
John Clayton: And if you want those provisions, presenting them as a distinct vote item gives investors a cleaner choice and reduces the risk that opposition of one sinks the whole reincorporation.
Scott: Okay, so let's wrap up with the case studies and the key practical takeaways. John, what should boards and investors be taking away from ExxonMobil, ArcBest, and Texas Capital Bancshares? 
John Clayton: So for boards, I'd summarize it this way. First, document the business rationale contemporaneously. Don't try to reconstruct it after the fact. Second, engage investors early before the proxy's filed, so you can actually influence the structure of the proposal. And then third, separate the jurisdictional decision from the optional governance changes. 
John Clayton: A company doesn't need to adopt every management protective provision the destination state offers just because it's reincorporating. And then fourth, expect the process to be complex and multi-regulatory. So engage transaction counsel, proxy solicitors, and insurance advisors well in advance.
Stephanie: Okay, that makes sense. And what about for investors? 
John Clayton: For investors, the framework's essentially the mirror image. So evaluate not just the destination jurisdiction, but the specific package of rights being preserved, modified, or even eliminated. And look at whether the company's controlled or widely held. I think when it's, um, widely held, there's more leverage by a institutional shareholder or a shareholder block, so that affects the leverage.
John Clayton: And then distinguish between clean proposals that preserve existing rights and those that bundle reincorporation with governance-reducing features. And as, as noted earlier with the successful case studies, engage early with companies considering a move. The 2026 proxy season has shown that investors have real leverage, and the well-designed engagement can change outcomes.
Scott: That seems like the overarching theme here, that reincorporation should be treated as a continuing corporate governance decision, not just a transaction that's finished once the state filings become effective.
Stephanie: Yes. John, thank you so much for walking us through the mechanics in these case studies. It's really helpful to see how this plays out in practice.
John Clayton: Thanks for having me, it's a great conversation.
Scott: For our listeners, if you wanna go deeper on any of this, Akin's two articles, "Is It Time to DExit? A Guide for Boards" and "DExit: The Reincorporation Decision, A Guide for Investors" covers the full framework of what we discussed today.
Stephanie: And that's a wrap for episode 12 of the Business Court Benches entitled "DExit: A Practical Guide Through Real World Reincorporations." I'm your co-host, Stephanie Lindemuth, a litigation partner in Akin's New York office.
Scott: And I'm your co-host, Scott Barnard, a partner in Akin's Dallas office. Thanks for listening, and if you liked today and found it helpful, please like and subscribe on your preferred podcast platform. We'll see you next time.

