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Episode 11 Transcript: “Delaware in Focus: Forum Bylaws, Advanced Notice and the Limits of Stockholder Litigation”
Scott: Welcome back to the Business Court Benches. I’m Scott Barnard, a litigation partner in Akin’s Dallas office.
Stephanie: And I’m Stephanie Lindemuth, a litigation partner in Akin’s New York office. This is Episode 11: Delaware in Focus: Forum Bylaws, Advanced Notice and the Limits of Stockholder Litigation.
Scott: Today we’re digging into two recent Delaware decisions that we think are worth a close look. The first is in re Tesla, Inc. derivative litigation, decided by the Court of Chancery on April 13, 2026, in which the court enforced a Texas forum selection bylaw that Tesla had adopted as part of its re-domestication out of Delaware. That case is now on appeal with the Delaware Supreme Court. And the second case we’re going to talk about today is the in re AES Corporation and Owens Corning, decided by the Delaware Supreme Court on April 29, 2026, affirming dismissal of stockholder challenges to advance notice bylaws on rightness grounds.
Stephanie: These are two pretty different decisions, but to me, they’re pointing in the same direction. The Delaware courts are giving companies a lot of room to do their own thing through bylaws, and they’re making plaintiffs jump through some real hoops before they ever get to the merits.
Scott: Let’s start with Tesla. Stephanie, why don’t you go ahead and set the stage?
Stephanie: Happy to. And the timeline here really matters. It’s a little unusual. In April of 2024, Tesla announced in a preliminary proxy statement that it intended to convert from a Delaware corporation to a Texas corporation, and that as part of the re-domestication, it would adopt new bylaws designating Texas as the exclusive forum for derivative actions. At the time, Tesla’s existing bylaws designated Delaware as the exclusive forum.
Scott: And then the stockholders bolted for the courthouse.
Stephanie: They sure did. Three derivative complaints landed in the Court of Chancery, Perry on May 24th, ERSRI on June 10th and Cleveland Bakers on June 13th. The complaints had insider trading, usurpation of corporate opportunity through XAI, which is Musk’s artificial intelligence company, diversion of Tesla employees and resources, and oversight failures by the board. Then, hours after the Cleveland Bakers action was filed on June 13th, 63% of Tesla’s outstanding shares voted to approve the re-domestication of Tesla from Delaware to Texas, as well as a new bylaw setting Texas as the company’s chosen litigation forum.
Scott: That’s right. And when the defendants entered their appearances on June 25th and September 16th, the Texas bylaw was already operative. They therefore moved to dismiss for improper venue.
Stephanie: Right. And Vice Chancellor David granted the motions and sent the cases to Texas. The plaintiff’s core argument was procedural. That venue must be assessed based on the facts as they existed when the complaints were filed, which would mean the Delaware Forum bylaw should govern.
Scott: But the court wasn’t buying it, was it?
Stephanie: Not at all. The court explained that the plaintiff’s time of filing rule was drawn from federal cases applying 28 U.S.C. Section 1404A, which governs transfer between federal district courts and simply does not apply when the alternative forum is a state court. The court canvassed authority from other jurisdictions showing that venue is sometimes assessed at later points, when the defendant appears or when the movant seeks transfer.
Scott: And there’s a body of out-of-state case law applying Delaware law to enforce later adopted forum selection bylaws, like Sanchez v. Robbins in California, in re Sarants in Massachusetts and Goldstein v. Newman.
Stephanie: Exactly. And the court leaned hard on the foundational Boilermakers principle, that bylaws are part of a flexible contractual arrangement, and stockholders take their shares with notice that the bylaws can be amended. There is no vested right to litigate in any particular forum, even for claims arising out of pre-amendment conduct.
Scott: On the governance side, that’s been the through line of Delaware law for the last 15 years. The Boilermakers case, ATP Tour, Salzberg and now Maffei v. Palkon. The bylaws are flexible. Private ordering is to be respected, and the court should not second guess where the owners want their litigation assets pursued.
Stephanie: I agree with you, Scott, but I’d push back just a little bit on how broadly we should read this. The court was careful to anchor enforcement in the unique facts. The Texas Forum bylaw, at issue here, was publicly announced before anyone filed suit. It became effective just days after filing, and no meaningful litigation had occurred before defendants appeared and raised the venue argument. The defendants themselves conceded at oral argument that it might be inappropriate to enforce a later adopted forum bylaw on different facts, particularly where the parties and the court had already invested significant resources.
Scott: That’s a fair point. This isn’t a green light for every company to get sued, change its bylaws midstream and walk into a dismissal.
Stephanie: Right. And the court was clear that a later adopted bylaw like this is still open to an as applied challenge if enforcement would be unreasonable or unjust. Here, the plaintiffs argued that Texas law would be less favorable to stockholders, but the court would not entertain comparative weighing of state corporate law regimes. Quoting the fee, the court said courts are, quote, ill-equipped to quantify the costs and benefits of one state’s corporate governance regime over another’s, end quote.
Scott: And their Section 266 and Section 115 arguments didn’t go anywhere either.
Stephanie: Right. They argued that enforcing the Texas bylaw would impermissibly affect Tesla’s pre-conversion obligations, and that Section 115 prohibits a Delaware corporation from adopting a bylaw barring internal claims from Delaware courts. The court rejected both. First, finding no vested right to litigate in any forum. And second, finding Section 115 by its terms applies only to Delaware corporations. And Tesla was not a Delaware corporation when it adopted the Texas Forum bylaw.
Scott: That’s right. And one thing I’d like to flag here is the 2025 amendment to Section 2.115B of the Texas Business Organizations Code. Via the changes we’ve been talking about on this podcast with Senate Bill 29, it now expressly authorizes a Texas entity’s governing documents to require internal entity claims to be brought only in Texas courts and even allows the company to specify which Texas courts, including the Texas Business Court, as the exclusive forum.
Stephanie: Which clears up a lot of the uncertainty about whether those clauses are just impliedly okay or actually blessed by the statute.
Scott: Exactly. So if you’re a Delaware company seriously considering reincorporation in Texas, the combination of the Tesla case and the revised Section 2.115B means you have both case law and statutory backing for channeling derivative and internal governance disputes into Texas courts.
Stephanie: From the plaintiff’s side, though, the takeaway is sharper. If a company has publicly announced a re-domestication and a new forum bylaw, simply racing to file in Delaware before the stockholder vote may not preserve your forum. You may need to think harder about timing, about whether you can credibly attack the disclosures in the proxy itself, or about whether to litigate in the new forum from the outset.
Scott: And the court did note in footnote 13 that the plaintiffs didn’t argue that shareholders were misled about the effect of the Texas foreign bylaw itself, which is exactly where, as the court suggested, the right time to challenge that would have been before the stockholder vote.
Stephanie: That’s right, and I guess that’s lesson learned for next time.
Scott: So let’s switch gears and talk about the second decision, in re AES Corporation and Owens Corning. A very different posture, but I think a lot of the same themes about deference to private ordering come through.
Stephanie: Yes, in the AES case, it was a consolidated appeal before the Delaware Supreme Court. On ripeness grounds, the Supreme Court affirmed the Court of Chancery’s dismissal of stockholder challenges to advance notice bylaws adopted by AES and Owens Corning in 2023.
Scott: Some quick background, after the SEC adopted the universal proxy rule in late 2021, and after staff guidance in late 2022 confirmed that dissident nominees are duly nominated only if they satisfy the company’s advance notice bylaws, a number of public companies revisited their bylaws to strengthen their advance notice regimes. For example, Owens Corning amended its bylaws on June 15, 2023, and AES amended its bylaws on August 1, 2023.
Stephanie: And the amended bylaws had several features that stockholder plaintiffs found problematic. They make compliance with the advance notice procedures the exclusive means of nominating directors. They authorize the chair or presiding officer to disregard non-compliant nominations. They contained an acting in concert definition reaching beyond formal agreements to parallel conduct toward a common goal, and a daisy chain provision deeming a person acting in concert with one actor to also be acting in concert with any third party acting in concert with that actor. And they imposed substantial disclosure obligations on derivative interests, legal proceedings, contracts and performance-based fees.
Scott: And honestly, the AES board materials didn’t do the company any favors. The AES presentation reportedly advised the universal proxy would lower barriers for dissidents and that many companies are revisiting advance notice requirements to be able to mount a more effective defense, and that the amendment should be scheduled to be adopted on a clear day so they could be framed as a general governance update rather than a contest-specific response.
Stephanie: Owens-Corning got similar advice. That enhanced disclosures may enable the corporation to mount a stronger defense against stockholder activists. So the plaintiffs, Martin Siegel against AES and George Assad against Owens Corning, had what they thought was a strong record of defensive purpose.
Scott: But the case never got to the merits.
Stephanie: Right, and here’s why. After this court’s Kellner decision in 2024, which held that advanced notice bylaws are twice tested, first for legal authorization and then in equity, and which made clear that those challenges must be ripe for judicial review, the plaintiffs amended their complaints to disclaim facial challenges and proceed only on equitable as applied claims. The problem was that neither plaintiff intended to nominate directors, and neither could identify any other stockholder who was either nominating or chilled from nominating.
Scott: And on that record, the Court of Chancery dismissed under Rule 12b-1 for lack of rightness, and the Delaware Supreme Court affirmed.
Stephanie: The court’s central reasoning is that there’s a meaningful difference between facial and as-applied review. Facial validity is fit for adjudication once a bylaw is adopted, because the legal question, authorization, and permissible scope can be answered from the face of the documents. Boilermakers itself decided forum selection bylaw validity on a facial record. But as applied, equitable review is situational and fact-bound, and it requires a genuine extant controversy where the material facts are static and litigation is unavoidable.
Scott: And the court grounded this in Stroud II, which had refused decades ago to invalidate a nomination bylaw based on, quote, hypothetical abuse, requiring instead that any validity determination await its actual use. And in Allergan, which held even amid active activist pressure that hypothetical remove and replace claims were unripe, absent a stockholder actually pursuing the strategy.
Stephanie: The most interesting part of the opinion for me is how the court handled the plaintiff’s deterrence argument. They invoked previous cases where Delaware courts have found that deterrent measures can themselves create present injury, even without a triggering event.
Scott: And the court distinguished all of them.
Stephanie: Yes, and honestly, this is where I have some sympathy for the plaintiffs. The court said that the deterrent devices in those other cases impose self-executing, economically coercive consequences. Immediate dilution from a poison pill, direct personal liability for fees, automatic debt consequences from a proxy put. By contrast, an advanced notice bylaw imposes procedural and disclosure obligations that only operate when a stockholder actually attempts to nominate.
Scott: From a litigator’s perspective, that’s a real puzzle. If the bylaws are designed to chill activism before it materializes, and if the AES board material suggests that that was exactly the design, then requiring a chilled so-called would-be nominator to come forward is, as plaintiffs would put it, asking them to prove a negative. The court acknowledged that tension, but declined to resolve it on this record.
Stephanie: The court did leave a door cracked open, though. It said it was not deciding whether circumstances might exist in which an as-applied challenge could proceed without an identified would-be nominator. For example, where the bylaws impose concrete present burdens on stockholder conduct untethered to any nomination, or where the plaintiff can plead non-conclusory facts about real-world deterrent effect.
Scott: That’s a meaningful hedge. The message to the plaintiff’s bar is basically, if you want to bring an adoption challenge without a live nomination, you better have something more than just the board minutes and the bylaw text.
Stephanie: The court also addressed the limitations argument, the concern that aggressive clear day bylaws could escape review entirely if the limitations period for facial challenges runs before any nomination contest emerges, citing the Supreme Court’s recent Molis decision.
Scott: And the response was that Molis itself made clear that as-applied challenges may be advanced even after the period for facial challenges has expired. Plus, the court noted that stockholders retain familiar tools, including voting against directors, proposing bylaw amendments under Section 109, withhold campaigns, and Section 220 books and records demands.
Stephanie: Procedurally, the court also held that Rule 12b-1 was the right vehicle for dismissal here, because in an action seeking declaratory and injunctive relief, the existence of an actual controversy is a threshold jurisdictional requirement. The plaintiffs argued that ripeness should have been adjudicated under Rule 12b-6 because it intersected with the merits. The court rejected that, distinguishing prior cases that plaintiffs cited and concluded that the ripeness defect here was antecedent to the merits, not intertwined with them. And the court added that even under Rule 12b-6, the result would still be the same.
Scott: Okay, let’s try to pull this all together with some practical takeaways. From a corporate governance standpoint, both decisions reinforce that Delaware courts continue to give wide latitude to private ordering through bylaws. Forum selection bylaws are presumptively valid, and stockholders are bound by amendments adopted within the corporate framework, even amendments adopted after they file suit, at least where notice was clear and the litigation hadn’t materially progressed. And challenges to defensive governance measures, even ones with arguably a defensive intent, won’t be adjudicated until there’s a real controversy.
Stephanie: From the litigation side, the takeaways are a bit sharper. For derivative plaintiffs facing a re-domestication, race to the courthouse may not save your forum if the new bylaw is announced and adopted promptly with proper disclosure. The better strategy may be to attack the proxy disclosures around the forum bylaw itself before the stockholder vote.
Scott: And for advance notice challenges, the road just got narrower. You either need a stockholder to actually attempting to nominate, a stockholder credibly preparing to do so and being chilled in some identifiable way, or you need to plead non-conclusory facts about concrete present burdens on stockholder conduct.
Stephanie: For boards considering reincorporation to Texas, and there are clearly more on the way, companies need to announce the forum change publicly and early. Adopt the new bylaws in close coordination with the re-domestication vote before any litigation activity has matured. Decide which claims you specifically want to include, and make sure you are explicit, clearly indicating whether internal entity claims, derivative actions and fiduciary duty disputes are covered. Companies should also follow adoption formalities exactly. Process is key, and once adopted, disclose the adoption as soon as possible. If you’re moving to Texas, take advantage of the express statutory authorization in the revised Section 2.115B of the Texas Business Organizations Code to specify which Texas court, including the Texas Business Court, will have the exclusive jurisdiction.
Scott: And for boards adopting or refreshing advanced notice bylaws after the universal proxy rule, the AES Owens-Corning decision gives some breathing room. So long as the bylaws are facially valid and there’s no live nomination dispute, equitable challenges to adoption are unlikely to survive a motion to dismiss. But, and this is very important, the merits issues are not gone. They’re just deferred. When a real nomination contest occurs, the board’s clear day rationale, its presentation from advisors, and the design choices it made will all come back into evidence under enhanced scrutiny.
Stephanie: And for the in-house folks listening, I’d add one more thing. The fact that the Delaware courts are asking plaintiffs to wait for ripeness does not mean the underlying record-building activity should be ignored. The board materials in AES and Owens Corning are already public and already in the briefing. When the next nomination dispute lands, those materials will be Exhibit A. Care in board deliberations, in advisor presentations and in the framing of general governance updates continues to matter. Perhaps even more, because the day of reckoning has just been pushed out, not eliminated.
Scott: That’s a good place to wrap up episode 11, “Delaware in Focus: Foreign Bylaws, Advance Notice and the Limits of Stockholder Litigation.” Two decisions decided just two weeks apart, both reinforcing Delaware’s commitment to private ordering and the procedural rigor of stockholder litigation, but in ways that change the practical calculus for both companies and plaintiffs going forward.
Stephanie: Thanks, Scott, and thanks to our listeners of the Business Court Benches. I’m your co-host, Stephanie Lindemuth, a litigation partner in Akin’s New York office.
Scott: And I’m your co-host, Scott Barnard, a litigation partner in the Dallas office of Akin. Thanks so much for listening today. If you liked today and you found it helpful, please like and subscribe. We’ll catch you all next time.
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