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INTRODUCTION

Private markets are currently all the rage. Issuers raise more
money today in the private markets than in the public markets.’
Private companies can raise substantial amounts of capital
without the complications and cost of conducting an IPO or meet-
ing the requirements imposed upon an Exchange Act reporting
company.? Indeed, following the passage of Sarbanes-Oxley (SOX),
there was both a substantial drop in the number of companies
choosing to enter the public markets and a rise in the number of
companies choosing to exit them.® SOX brought sweeping reform
to corporate governance, disclosure, and liability. These reforms
along with the introduction of Section 404—management discus-
sion of internal controls—have caused compliance costs for public
companies to skyrocket.*

The extent of SOX as a push factor out of the public markets
has been a subject of debate since its passage.® Commentators
have suggested that market forces independent of SOX were
behind the decline in IPOs and increase in companies leaving the
public market.® Moreover, while the JOBS Act sought to make it
easier for smaller companies to access the public markets,” it also
made it easier for companies to raise money in the private
markets by allowing private offerings under Rule 506(c) and
Regulation A+.?

Early empirical studies sought to analyze the prevalence of
SOX’s high compliance costs or “SOX-based reasoning” in issuer’s
decisions to leave the public markets using going private or going
dark transactions.’ Since “going private” transactions, where an
affiliate takes an issuer private, are subject to the special
disclosure requirements of Rule 13e-3, they quickly became a
favorite point of analysis.' While there is no such requirement
for issuers leaving the public markets without an affiliate or “go-
ing dark” issuers, studies still analyzed their filings for hints of
SOX-based reasoning.” This paper seeks to provide an end point
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for empirical SOX-based analysis of issuers going private and go-
ing dark. It presents results showing a decline in the prevalence
of SOX-based reasoning amongst these issuers since 2017 and
explores the implications of this decline along a variety of lines
including the public markets, the continued federalization of
corporate governance, differences between going private and go-
ing dark, and the competitiveness of the US capital markets.

In Part I, the Article explores the reforms brought by SOX and
outlines how commentators thought of the Act in the years fol-
lowing its passage. In Part II, the Article shifts to provide a brief
overview of the mechanics of going private and going dark and
outlines the framework for the results presented in the next part.
In Part III, the Article presents the results starting first with the
aggregate trends and then SOX specific results for each form
highlighting the declining trend in the use of SOX based reason-
ing in issuers over time. Finally, in Part IV, the Article analyzes
the results and discusses their implications. The Article pinpoints
2017 as the turning point for issuers using SOX as a reason to
leave the public market and argues that absent major reform the
remaining issuers are here to stay. From there, the Article pivots
to discuss this decline for the future of efforts around the
federalization of corporate governance and argues that such
future efforts will be aimed at the private markets. Following
this, the Article explores the difference in results between going
private and going dark issuers and provides suggestions as to
why Rule 13e-3 issuers report SOX as a reason more often than
going dark issuers. Finally, the Article concludes that SOX’s
dampening influence on the public markets is past its peak and
extrapolates this conclusion to predict trends among foreign
issuers.

I. SARBANES OXLEY AND THE COSTS OF BEING
PUBILC

Following major corporate and accounting scandals that
resulted in the collapse of Enron, WorldCom, and other companies
in the early 2000s, Congress sought to prevent corporations from
participating in similarly fraudulent conduct.'”” The results of
these efforts are encompassed in SOX."™ Its passage sought to ef-
fectuate widespread reform in management, disclosure, and ac-
counting practices." With these reforms came fears of increased
compliance costs and an increased incentive for companies to
remain private or leave the public markets."” This part explores
the substantive provisions of SOX and provides an overview of
the fears that the business community, practitioners, and academ-
ics shared following SOX’s passage.

A. The Burdens of SOX
Compliance is a cost-center and issuers weigh this factor heav-
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ily when considering their options for capital raising. In the pub-
lic markets, SOX created large compliance costs by reforming
“governance, reporting and disclosure rules for public
companies.”'® Here, the Article provides a brief survey of SOX
changes regarding corporate governance, disclosure, and litiga-
tion spaces."”

First, in the corporate governance space, SOX prohibits issuers
from making company loans to directors or executive officers,'®
requires companies to disclose the existence or nonexistence of a
code of ethics for its officers, directors, and employees,'® mandates
the creation of an entirely independent director staffed audit
committee,? allows for executive compensation claw backs for
noncompliance with Commission financial reporting require-
ments,?" and lowers the standard by which individuals could be
barred from being an officer or director of a public company.?> In
addition to the requirement of having entirely independent direc-
tors with at least one of those directors being considered a
financial expert,”® the audit committee also has the direct
responsibility of appointing an independent auditor,®* establish-
ing procedures for handling complaints regarding accounting
practices,”® the ability to engage outside advisors as necessary,®
and access to appropriate funding to pay the fees of the auditors,
outside advisors, and its administrative expenses.”

Second, in the disclosure space, SOX requires the CEO and
CFO to make certifications of a fair and accurate representation
in all periodic reports.?® These certifications attach personal li-
ability to the CEO and CFO for any misstatement made in the
reports.”® SOX also requires publicly held issuers to disclose any
“off-balance sheet transaction, arrangement or obligation that
may have a material effect on the financial condition of the
corporation.” Further still, SOX requires management to “cre-
ate, maintain, and assess internal controls” in their annual report
and auditors to attest to the accuracy of that assessment.®' Be-
tween internal compliance and auditor costs, Section 404 is most
expensive provision for issuers to comply with.** Finally, SOX
reformed the real-time disclosure framework, requiring disclo-
sures be made in plain English.*® This prompted the Commission
to add several new disclosure items that issuers must report
within four business days of their occurrence.®

SOX also provides the SEC and private litigants with new tools
to pursue litigation against public companies. SOX expanded the
statute of limitation for pursuing a private claim based on fraud,
deceit or manipulation—of particular importance, claims brought
under § 10(b)—from one year after discovery of the facts and in
no event more than three years after such violation to two years
after discovery of the facts and in no event more than five years

© 2023 Thomson Reuters e Securities Regulation Law Journal e Fall 2023 177



SecurrTiEs REGULATION LAW JOURNAL

after such violation.*® SOX also creates to created a private right
of action for employee whistleblowers who have been retaliated
against for providing information regarding conduct reasonably
believed to violate SEC regulations or federal law.*® In addition,
SOX attached criminal liability to executives and directors who
knowingly certified a fraudulent disclosure.*” Along these lines,
SOX disallowed debt discharge in bankruptcy in judgements or
settlements of securities fraud.® SOX also empowered the SEC to
pursue equitable remedies such as “disgorgement, ordering an
accounting, appointment of a receiver, asset freeze, and restruc-
turing of the board of directors.” Finally, SOX enhanced several
criminal sanctions, increasing the maximum punishment of
crimes such as wire fraud, criminal securities fraud, and obstruct-
ing an investigation into the 20—25 year range.*

All told these requirements are significant and require
substantial costs to maintain compliance. Together, SOX compli-
ance means costs spent on consulting services, audits, process
management, workflow, documentation, planning, and security.”
There are other hidden costs including training regarding manag-
ing the system of internal control, training IT staff, managing
and running software tools, and training auditing and manage-
ment staff.* In 2003, the SEC estimated compliance with the as-
sessment of internal controls provision would cost public issuers
in aggregate $1.24 billion and 5,396,266 man hours.” Four years
later, a simple cost model put forth suggested that for every $1
billion in revenue, issuers should expect $1 million of compliance
costs.* While today SOX compliance hours have declined from
their peak in 2007,* public companies are still trying to find
ways to lower their compliance burden.* For example, between
2021 and 2022, SOX compliance costs are up on average 18%."
Further, the number of companies spending $2 million between
2021 and 2022 increased while the number the companies spend-
ing less than $500,000 decreased.”® Whether that can be attrib-
uted to smaller issuers dropping out of the public market or costs
increasing across the board is debatable.*

B. Initial Fears and Thinking Today

Fears about the compliance costs of SOX for public companies
took root during the discussion of the Act® and in years following
its enactment.’ In the period following SOX’s passage, there was
a decline in the number of new IPOs and a rise in the number of
unicorns.” Further still, there was a trend of public companies
choosing to “go dark” or delist and deregister their securities
from the public markets and thus exit the public company regula-
tory space.®® In the period from 1996 to 2012, the total number of
public companies in the United States halved.* Two prominent
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working groups found that the high costs of SOX compliance
were causing U.S. capital markets to become less competitive.®
The press began to lament the death of the public company.*®

While the overall picture appeared to support the narrative
that compliance costs were keeping companies out of the public
markets and driving public companies private, academics began
to become suspicious of the cost narrative. In the IPO space,
empirical studies began to suggest that small firm IPOs were
declining before SOX* and that “market forces independent of
regulation” were causing the decline in IPOs.*® These findings
never impacted the policy making community or did much to al-
lay the public perception.®® Indeed, the JOBS Act not only at-
tempted to make it easier for smaller companies to avoid the
compliance burden through classification as an EGC but also cre-
ated a greater incentive for companies to raise money in the
private markets by allowing private offerings under Rule 506(c)
and Regulation A+.%°

Today, scholars and practitioners view SOX reforms under dif-
ferent rubrics. Professor Steinberg views SOX and the subsequent
Dodd-Frank® reforms as part of a process of the federal govern-
ment taking aspects of corporate law regulation away from the
states.®? In his view, SOX is not so much groundbreaking in its
novelty but rather as a culmination of years of attempts by the
federal government to displace parts of state corporate law.®® An-
other view sees SOX as part of a story of the breakdown between
the “Public-Private” divide in securities law.** Professor Georgiev
argues SOX was the impetus for the subsequent “deregulatory
cascade” that lead to the rise in private capital and decline of
public capital raising thanks especially to reforms to 506(b).%
Where 506(b) once started as a means for small businesses to
raise capital, unicorns now regularly take advantage of the
unlimited offering amount and unlimited availability to accred-
ited investors to raise extraordinary amounts of capital.” Along
similar lines, another strain of scholarship focuses on the effect
SOX has on small issuers deciding to remain private or deciding
to delist or go private looking at both the push factors in the pub-
lic markets and pull factors in the private markets.®®

II. GOING PRIVATE V. GOING DARK

Considering the costs of SOX and the attractiveness of the
private markets, the Article turns now to the mechanics of leav-
ing the public market. Delisting, deregistering, and going private,
colloquially, refer to a process by which a company leaves a
national exchange and exits the sphere of public securities
regulation.®® However, in practice these terms have slightly dif-
ferent connotations. Delisting refers to the process by which a
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company is no longer listed on a national exchange.” Deregister-
ing, or “going dark,” is the process by which a public company
ceases to become a reporting company and stops making man-
dated disclosure.” In contrast, to “go private” or be “taken
private” refers to the process by which an affiliate acquires all
the outstanding securities of the issuer and takes the company
out of the public markets.” These transactions are governed not
only by the laws surrounding mergers and acquisitions but also
by Exchange Act Rule 13e-3.” This part briefly describes the pro-
cess by which a company goes private under Rule 13e-3 and the
process by which a company goes dark culminating in the filing
of a Form 15 or Form 25.

A. Going PrivaTe AND SPECIAL CONSIDERATIONS UNDER RULE
13E-3

As opposed to “going dark,” the phrase “going private” refers to
a specific transaction by which an affiliate buys out any remain-
ing shareholders through either a merger or tender offer and
afterward delists and deregisters the company.” These transac-
tions are unique because of the “opportunity for overreaching of
unaffiliated security holders by an issuer or its affiliates.”” This
opportunity for overreach is created by “the lack of arm’s length
bargaining and the inability of unaffiliated security holders to
influence corporate decisions to enter into such transactions.””
The Commission was not the only institution concerned with
overreach in these transactions and some state courts were also
quick to establish fiduciary standards particular to them.”

However, unlike the states, the Commission does not have the
authority to regulate corporate fiduciary duties directly and must
instead do so by creating filing, disclosure, and dissemination
requirements.”® The application of Rule 13e-3 depends on three
factors: (1) whether the transaction qualifies as a “Rule 13e-3
transaction,” (2) whether there is an exception under the Rule,
and (3) whether the class of securities is registered under Section
12 or under Section 15(d) of the Exchange Act.”

A “Rule 13e-3 transaction” encompasses three different situa-
tions that cause the company to no longer be traded on the public
markets.® The first is a “purchase of any equity security by the
issuer of such security or by an affiliate of the issuer.”® The
second is a tender offer or invitation for tenders of any equity se-
curity by the issuer or an affiliate of the issuer.®? Third, the rule
applies to any solicitation of proxies (subject to Regulation 14A)
or distribution of information statements (subject to Regulation
14C) to securities holders by an issuer or affiliate regarding a
merger, reorganization, recapitalization or similar transaction.®

An affiliate for the purposes of Rule 13e-3 is the same as under
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Rule 405.%* The statutory definition of an affiliate under Rule 405
is exceedingly broad and analyzed on a case-by-case basis.®* Gen-
erally, affiliate status will consider stock ownership (10% being a
notable threshold), one’s position in the company, and relation-
ships with insiders.* Readers should not confuse 13e-3 with the
requirements of 13D which require a shareholder to disclose the
acquisition of 5% or greater stake in an issuer.”’

There are two notable exceptions that fall outside of 13e-3’s
reach. The first exception includes “second-step, clean up transac-
tions” which occur within one year of a tender offer where the
bidder became an affiliate as a result.®® First, the consideration in
the second step transaction must be at least equal to that offered
in the tender offer.®® Next, if the tender offer was made for any or
all securities of a class of the issuer, the affiliate must fully dis-
close in the second step their intention to engage in a Rule 13e-3
transaction and that such transaction is similar to the terms
described in the original tender offer.*® However, if the tender of-
fer was for less than all the securities of a class of the issuer, the
tender offer must have included a plan of merger or plan of
liquidation between the affiliate and the issuer and the second
step Rule 13e-3 transaction must occur pursuant to the plan from
the tender offer.”’ Another exception relies on consideration for
the issuer’s equity securities being equity securities in the
purchaser subject to the three requirements, including: (1) the of-
fered stock must have substantially the same rights as the
redeemed stock, (2) the offered stock is registered under Section
12, and (3) if the redeemed stock was listed on a national
exchange or authorized to be quoted in an interdealer quotation
system the offered stock must also have those qualities.®

The application of Rule 13e-3 also depends on whether the
class of securities is registered under Section 12 or Section 15(d)
of the Exchange Act.” Both types of issuers are subject to the ad-
ditional disclosure requirements.* However, Section 12 issuers
are subject to the additional antifraud provisions in Rule 13e-3
whereas Section 15(d) issuers are only subject to other antifraud
provisions such as Rule 10b-5.%

Compliance with Rule 13e-3 centers on meeting the disclosure
requirements as set forth in Schedule 13e-3. In the disclosure,
the issuer or affiliate must discuss, among other things, the fair-
ness of the transaction, addressing both fair dealing and fair
price.” Further still, and importantly for this paper, the issuer or
affiliate must disclose the purposes, alternatives, reasons, and ef-
fects of the transaction.?”® Due to the frequency by which these
transactions are challenged in court, issuers and affiliates have
an incentive to cast a wide net when it comes to disclosing the
reasons for the transaction.” Finally, the issuer or affiliate must
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also disclose the terms of the transaction as well as furnish a
summary term sheet.'” Because of the mandatory disclosure of
the reasons for conducting the transaction included in the
disclosure itself and investment banker opinion letter, Rule 13e-3
transactions provide a rich source of information.

B. GoiNng DARK—DELISTING AND DEREGISTERING

The process by which a company terminates or suspends its
Exchange Act obligations depends on how the company initially
registered its securities or otherwise became subject to the
Exchange Act. There are three ways a company may initially
become subject to the Exchange Act reporting requirements: (1)
becoming listed on a national exchange,' (2) being required to
list on a national exchange after meeting an asset threshold of
$10 million and achieving either 2,000 total investors of record or
500 non-accredited record equity holders,'®” or (3) the company
conducts a registered offering but does not list their securities on
any exchange.'®

For a security subject to the Exchange Act under Section 12(b)
the process begins by notifying the exchange of its intention to
delist from the exchange at least ten days before filing the Form
25.'" Often a securities exchange will make the determination
that a company no longer meets the listing requirements and
notify the SEC.'® Ten days after the Form 25 is filed and the
other requirements of Rule 12d2-2 are met, the company’s obliga-
tions to file reports under Section 13(a) are suspended.'® Ninety
days later, deregistration takes effect and the issuer is no longer
subject to any Exchange Act requirements.'”

For companies subject to the Exchange Act under Section 12(g),
the process is more involved. First, an issuer must determine if it
either (1) has less than 300 equity holders of record or (2) less
than 500 equity holders of record if an issuer’s assets have not
exceeded $10 million at the end of each of its last three fiscal
years.'® After the issuer confirms they are below these thresholds,
it files a Form 15.’ Following a 90 day waiting period, deregistra-
tion is completed."® If a company subject to the Exchange Act
under 12(g) is also listed under 12(b), they cannot file the Form
15 until after the Form 25 is filed.""

Companies wishing to deregister but are not listed on any
exchange must suspend their section 15(d) obligations.'? Section
15(d) obligations are automatically suspended for any fiscal year
other than the year the registration statement became effective
if, at the beginning of that year, the class of securities that
initially triggered the reporting obligations are fewer than 300
persons of record for non-bank issuers."® While the suspension is
automatic by rule, a company must file a Form 15 with the SEC
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as a notice of suspension within 30 days of the fiscal year to be
effective.”

Collectively, this framework allows one to classify going private
and going dark transactions. Delisting transactions are repre-
sented by issuers who file Form 25’s, deregistering companies are
represented by issuers filing Form 15, and companies going
private are subject to the requirements of Rule 13e-3. There is
some overlap between issuers filing these forms. For example, a
listed company seeking to fully deregister may have to file a
Form 25 and a Form 15 or Schedule 13e-3. In addition, Form 25
filers may simply be delisting their securities but remaining
public. The results presented do not account for this overlap but
instead present a view of all issuers who filed the form analyzed.
In the next part, the Article applies this framework and uses it to
determine how often issuers use SOX-related reasoning in their
decision to leave the public markets.

III. RESULTS

A. Methodology

The results presented below were gathered using the following
methods." First, the Article presents the aggregate number of
delisting, deregistering, and going private transactions. The
number for each year was collected using an EDGAR search on
LexisNexis, filtering out for amendments (/A), exhibits (EX, Ex-
hibit), and any other form caught in the search and not being
studied. Next, the Article presents results about the relevance of
SOX by presenting results of a representative sample from each
year for each of Form 15, Form 25, and Schedule 13e-3. The
sample group was taken by randomly selecting ten issuers who
filed between January 1°* and December 315 of the subject year.
Using that sample, an EDGAR search was performed for filings
that mentioned SOX or the regulatory burden of being a public
company. For the Schedule 13e-3 this often meant searching the
“Reasons” section for a discussion on the regulatory burden of be-
ing a public company and searching documents incorporated by
reference.”® For the companies that filed a Form 15 and Form 25,
this search would expand to proxy statements, 8-Ks, and 10-Ks
that discuss a merger or transaction."”

For every issuer that mentioned SOX or regulatory burden as
part of the reason why it was delisting, deregistering, or going
private, a tally to the yes column was added. For every issuer
that did not mention SOX or regulatory burden, a tally to the no
column was added. A 1 value was assigned for every yes tally and
0 value for every no tally. Using these values, a Welch’s t-test
was conducted to validate the claims regarding the downward
trend observed in the graphs."® In order to conduct this test, two
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groups were separated for comparison and the mean, variance,
and sample size for each was determined. The degrees of freedom
were calculated or the number of values in a final calculation of a
statistic that is free to vary. Using the calculated degrees of
freedom, a T table was consulted to determine the T-value for
comparison to the calculated value. Plugging in the variables into
the Welch’s T-test formula, a value was received and compared to
the T-value from the chart. If the calculated value was less than
the T-value from the chart, the statistic calculated comparing the
two groups is significant. If the calculated value was greater than
the value from the chart, the difference is not significant. The
math associated with each step can be found step by step in the
appendix below.

B. Aggregate Trends

Aggregate Trends
= Schedule 13e-3 = Form 15 Form 25

1000
750
500

250

2000 2002 2004 2006 2008 2010 2012 2014 2016 2018 2020 2022

Number of Filings

Year

Figure 1: Showing a declining trend in issuers leaving the public markets since the 2000s. This graph is presented to highlight
that factors beyond SOX based reasoning influence an issuer's decision to leave the public markets.
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As illustrated above, there has been a general decline in the
aggregate number of filings across each form type. Notably,
deregistering events as measured by Form 15 are down markedly
from their peak of about 1000 in 2006. Both the number of delist-
ing events as measured by Form 25 and going private transac-
tion as measured by Schedule 13e-3 peaked in the 2000s before
tapering off throughout the rest of the 2010’s. These aggregate
trends are presented to not only provide context for the discus-
sion of later federal reforms below but also to show that the total
number of these transactions are in decline, highlighting that
other factors beyond SOX are in play when it comes to influenc-
ing a decision to go dark or go private."® This Article focuses
solely on the continuing effect of SOX in those decisions.

% of Companies Going Private - By Year
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Year of Filing Form 25 - Due to SoX
Figure 2: Results for Form 235 issuers citing SOX based reasoning for leaving the public markets.
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C. Delisting—Form 25

% of Companies Going Private - By Year
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Figure 3: Results for Form 15 issuers citing SOX based reasoning for leaving the public markets.
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As seen above, there has also been a decline in the percentage
of companies that filed Form 25’s due to SOX between the years
2017 and 2022. There was a statistically significant'® 45% decline
in the number of companies who mentioned SOX as an issue in
the years between 2017-2022 when compared to the years 2006—
2016.

D. Deregistering—Form 15

% of Companies Going Private - By Year

1.00

% of Yes Due to SoX

Year of Filing Schedule 13e3 - Due to SoX

Figure 4: Results for Schedule 13e-3 issuers citing SOX based reasoning for leaving the public markets.
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As illustrated above, there has been a decline in the percentage
of companies that filed Form 15s due to SOX between the years
2017 and 2022. There was a statistically significant,'®' 44%
decline in the number of companies who mentioned SOX as an is-
sue in the years between 2017-2022 when compared to the years
2002—-2016.

E. Going Private—Schedule 13e-3

As shown above, there has been a decline in the percentage of
companies that filed Schedule 13e-3’s due to SOX between the
years 2017 and 2022. There was statistically significant,'? 39%
decline in the number of Schedule 13e-3 filers mention SOX as
reason for conducting the transaction between 2017-2022 than
there was between 2002—2016. These results are telling because
issuers conducting a Rule 13e-3 transaction are required to
include a discussion of the reasons for their transaction.'®
Therefore, unlike going dark events, this means there is more
certainty as to rationale for choosing to conduct the transaction.

IV. DISCUSSION

The collected data shows a decline in both the aggregate
number of issuers going private or going dark and the number of
issuers mentioning SOX as a reason for conducting these
transactions. The Article now turns to the implications of these
results for the state of the public markets and the rising use of
the private markets, the federalization of corporate governance,
going private vs. going dark transactions, and the competitive-
ness of the US capital markets.

A. Implications for the Public Markets

The results provided support a number of conclusions. First,
absent a change in the legal framework, the number of companies
deciding to deregister, delist, or go private because of SOX ap-
pears to have peaked in 2017. Second, public companies have
largely found methods to handle the requirements of SOX,
explaining the trail off in companies listing it as an issue over
time. Third, the turning point year of 2017 found across all three
samples represents the end of companies going dark or deregister-
ing to take advantage of the private capital markets.

Across all three sample groups, the number of issuers mention-
ing SOX decreased since the passage of the Act. The peak of issu-
ers mentioning it across all three forms occurred in the mid to
late 2000’s, right after the passage of SOX. Starting with Sched-
ule 13e-3, which has the advantage of requiring an issuer to list
its reasons for conducting the transaction, companies going
private appear to be less motivated by the costs of SOX than
before. This is a telling insight into the thought process of insid-
ers taking issuers private—a traditional rationale for conducting
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such a transaction appears to no longer be as potent.”® Continu-
ing to Form 15 and Form 25 issuers or those “going dark,” there
is a similar trend. Of course, since nothing requires these issuers
to disclose their rationale for conducting a going dark merger or
reverse tender offer, there may be more companies than captured
in the sample who are influenced by SOX."”® Given that for all
three of the samples, there has been a decrease in the number of
issuers going dark or going private because of SOX for a five-year
period, this trend will likely continue and not return to the early
2000s high.

Second, the results behind the drop suggest issuers have largely
found means to handle the costs of complying with SOX. The
exact reasons behind this drop are likely multifaceted ranging
from increased streamlining of compliance procedures, compli-
ance technology, better training,'® and issuers who were not able
to do these things efficiently already having gone dark or private.
Congress and the Commission only set out who must comply and
what they have to provide.'”” How companies choose to comply
with those requirements was up to them, and some companies
handled it better than others.' The results suggest that those
companies who remain public were either able to last long enough
to adopt streamlined methods of compliance from competitors or
were savvy enough to find ways to reduce compliance costs
themselves.'?

SOX created some compliance costs that issuers could not
avoid, for example, auditor attestation to internal controls, train-
ing internal staff, and increased disclosure costs.”® However, it
did not eliminate an issuer’s ability to tailor their compliance
program. Early scholarship feared that SOX costs disproportion-
ately affected smaller firms."”® While commentators tracked this
fear for small company IPO’s," SOX’s effect on small companies
delisting has not been as well tracked. Last year, costs increased
27% for smaller reporting companies.' This suggests that issu-
ers may again start going dark or going private to avoid costs.
Moreover, commentators should conduct further study on the
outcomes of EGC’s and Small Reporting Issuers and whether the
lessened SOX burdens led to favorable results for such issuers.

Finally, across all three forms there was a decrease starting in
2017. Why is 2017 the year where SOX appearances started to
decline precipitously? One explanation for this decline could be
that issuers’ ability to comply with SOX has increased to the
point where costs are no longer a prohibitive factor. However,
based on data from the field, this is unlikely to be the case." An-
other explanation is that the issuers who could not cope with
increasing costs of SOX left the public markets in the 2000s.
Thus, by the late 2010s the firms that were greatly challenged by
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the increased costs of SOX had largely left the public markets. It
is not possible with the data presented to provide a conclusive
answer to this hypothesis. However, it is likely that this is a
factor. A final explanation is that issuers looking to avoid SOX
costs have been using reforms in the private capital markets
under the JOBS Act."™ The JOBS Act was passed in 2012 and
introduced Rule 506(c) and Regulation A+."*® Unicorns have been
able to use these and the already existing Rule 506(b) exemption
to raise billions of dollars.”® This result would be surprising
because the JOBS Act and subsequent rule making aimed to
make it easier for issuers to access the public markets through
the creation of the EGC and expansion of Small Reporting Issuer
framework to lower the burden of SOX-based disclosure.' Nota-
bly, both EGC’s and Small Reporting Issuers have exemptions
from SOX 404(b) requiring auditor attestation, a huge cost
point.’® Again, the data provided here cannot provide conclusive
results, but it is likely that this was also a consideration because
SOX-less capital raising in the private markets became easier
and reform aimed to bring issuers back into the public markets
was not as effective.'®

B. Implications for the Federalization of Corporate
Governance

There are two conflicting but possible conclusions that one can
draw from the results regarding the federalization of corporate
governance. First, now that the remaining public companies have
come to terms with SOX compliance demands, the SEC and the
federal government have more leeway to federalize aspects of
corporate governance. Thus, the creeping process of the federal
government displacing aspects of state corporate law Professor
Steinberg describes in his work can not only continue but also
take larger steps.' Second, using the data provided, one could
also argue the counter point that since SOX and the JOBS Acts
drove so many companies out of the public market, the reach of
the federalization of corporate governance has been greatly
reduced. Thus, further efforts to combat or promote the federal-
ization of corporate governance should focus on the regulation of
the private markets and private companies.

SOX compliance as a key concern for companies going private
is on the decline and the end of the public company has not come
to pass. What implications does this have for the future for the
evolving process that is the federalization of corporate gover-
nance? First, while there is some limit to how much regulatory
burden a public company can handle, it appears that SOX has
not pushed that burden to its limit."* The implications of this
conclusion are best applied to more recent efforts such as the
proposed environmental disclosures in the regular reporting
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framework.'® While policymakers, regulators, and businesspeople
should be concerned about the merits of regulation and unneces-
sary compliance burdens, there should be little concern about
SOX’s costs continuing to drive companies out of the public
markets. Having coped to date, they are unlikely to leave absent
another large-scale reform.'

This conclusion not only affects the costs for public issuers but
also the substance of reforms. The drop in SOX-related going
dark or going private transactions suggests that those issuers
that remain in the public markets have developed a compliance
program that operates at an acceptable cost to the company.'*
Regulators and lawmakers can take advantage of that existing
compliance framework in future reforms. For example, the SEC
could regulate other aspects of internal control through the exist-
ing framework with little extra cost.™®

The most recent developments in the federalization of corporate
governance have occurred using the securities laws.'” However,
as the results show, a large number of public companies have
decided to exit the public markets and thus fall outside of the
regulatory umbrella created by SOX.'® While large private
companies may want to adopt the structure and practices of pub-
lic companies as a matter of best practice,' nothing in the federal
securities laws is requiring these private companies to conduct
their corporate governance in a certain manner.”™ So for the
advocate of a stronger presence of the federal government in
corporate affairs, what are some steps the federal government
can take in the private markets?

One strategy would be to incentivize private issuers back into
the public markets and under the umbrella of SOX by either
increasing the difficulty of performing a private offering or by
making it easier to function as a public company. Reforms using
this approach could target the private market by raising the
requirements for qualifying as an accredited investor,'' placing
caps on the aggregate amount that may be raised in a private of-
fering,' expanding the definition of the bad actor disqualifier,'
or changing the language of Section 12(g) to reflect the number of
beneficial holders of shares and not shareholders of record.'*
Reforms targeting the public markets using this approach could
expand the time and benefits of being an EGC or Small Report-
ing Issuer'

Another suggestion would be to apply a regular reporting
regime to private issuers. Currently, in private offerings, accred-
ited investors are considered to have access to registration type
information."® However, as many commentators have noted, that
presumption is not always justified.”” Already Commissioner
Crenshaw has discussed revising Reg D so that issuers provide
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material financial information in Form D.'® She suggested
considering a less strenuous but annual disclosure requirement
for private issuers similar to that currently used in Reg A
offerings."™ While Commissioner Crenshaw’s views are her own,
her comments suggest that the Commission is increasingly look-
ing to expand its influence in the private markets.' It is an open
question whether the Commission actually has the statutory
authority to implement these reforms.’ Professor Platt argues
that this proposal would fail Chevron Step One because the
Exchange Act appears to draw a “foundational fault-line: public
companies have to make period disclosures; private ones don’t.”'®?
He further points out that the disclosure framework set up under
Reg A was expressly authorized by Congress in the JOBS Act and
not by an authority in the Exchange Act.'®® While the specifics
and merits of this debate go beyond the scope of this Article, the
results here support the idea that there exists a substantial cadre
of large companies raising capital outside the purview of regula-
tory authorities.'®™ Regardless of whether the Commission al-
ready has the power or Congress has to expressly grant it that
authority, the discussion of the issue suggests that reform of the
private markets in some manner will be proposed soon.

Finally, reformers should look to the resale of securities
acquired in a private offering. Currently, before a broker can ini-
tiate a trade, it must provide information about the issuer pursu-
ant to Rule 15¢2-11."° Rule 15¢2-11 requires that a bare mini-
mum of information be disclosed, including: (1) a “current”
balance sheet, where “current” means the balance sheet was is-
sued sixteen months before the publication or submission of the
quotation; (2) a mere description of the business, description of
products, and extent of the issuer’s facilities; (3) and updates to
these descriptions provided once every twelve months.'®® By
requiring the issuer to provide more information and provide it
more frequently, the Commission would in effect increase the
disclosure requirements for and the Commission’s reach over
private companies.' As a matter of principle, investors should
have access to adequate information when they make investment
decisions.'® Reforms in this area could start by requiring a more
“current” balance sheet than sixteen months, requiring issuers to
disclose more substantive information, and requiring updates
every three months instead of twelve.'®

C. Explaining the Higher Rate Reporting of SOX-Based
Reasoning Among Going Private Issuers vs. Going
Dark Issuers

Another interesting observation made is the much higher rates
of SOX-related reasoning between the issuers going private
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(Schedule 13e-3) vs. the issuers going dark (Form 25 and Form
15). This observation could either show that the two types of
transactions have different preconditions or that there is under/
over reporting of the actual prevalence of SOX-based reasoning.
First, is there something about going private transactions that
would make the prevalence of SOX-based reasoning significantly
higher than in going dark transactions?' The most obvious dif-
ference is the motivation of the party conducting the
transaction.'”' In a going private transaction, an affiliate or
insider acquires the company.'”> Whether this is a private equity
buyout, an individual, or management, an affiliate is likely aware
of SOX compliance costs to the issuer.'” Further still, an affiliate
may just be using the costs of SOX as an excuse for a squeeze out
of minority shareholders.” Counter to this thinking is that by
the end of both transactions the issuer is no longer publicly listed
or registered. Indeed, in both cases an issuer gets to escape the
burdens of mandatory SOX reporting and whether the costs are
top of mind is probably a similar issue in this context as well.

Next, if the two transactions could be compared, does the
increased reporting of SOX-based reasoning among going private
issuers suggest an under-reported number of going dark issuers
using SOX-based reasoning when considering going dark?
Potentially. Going private transactions have the advantage of
requiring issuers to be transparent and disclose the reasons for
choosing to conduct the transaction.” There is no obligation for
going dark issuers to disclose to shareholders or regulators why
their directors voted to take the company private."® This lack of
disclosure makes it difficult to determine the actual reasoning of
the management in most cases. To get data like that offered by
Schedule 13e-3, a more intensive study would have to be done
surveying a sample of issuers.

There is also the potential that Schedule 13e-3 filers are over-
reporting the prevalence of SOX-based reasoning when determin-
ing whether to go private. It would be easy for attorneys filling
out the schedule to copy paste from a form document the reason-
ing from previous deals. This conclusion is likely because of the
scrutiny this schedule receives. Indeed, going private transac-
tions often result in shareholder litigation so casting the widest
possible net of disclosure is likely the best strategy in prepara-
tion for future litigation.'” Again the only way to really determine
what factors management actually considered would be to
conduct a survey.

In summary, the statistics are only as good as the data
provided. For researchers attempting to understand the space,
EDGAR filings can only go so far. The information gathered here
shows a significant difference between going private transactions
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and going dark transactions.'®

D. Implications for Competitiveness of US Capital
Markets

During the passage of SOX'” and in subsequent articles follow-
ing,"®® commentators feared the end of the reign of US capital
markets. The marked decrease in companies deciding to go
private or go dark since 2017 combined with other studies on the
effects on the number of IPOs because of SOX™' should lay these
fears to rest or at least substantially allay those fears. The death
of the public company has not come to pass and the rate by which
SOX’s role in prompting companies to go dark or private is
declining.'®

Since 2017, issuers have been less inclined to name SOX as a
reason for exiting the public markets. While the results offered
here are not definitive evidence that the US capital markets are
dead, dying, or vice versa, they suggest that whatever competi-
tive dampening SOX had on the public markets' is past its peak
influence at least for domestic issuers. The research presented
here did not look at foreign issuers on domestic exchanges.'®
However, given the across-the-broad decline in SOX-based rea-
soning for going private and going dark, it is likely that the same
trend has occurred for foreign issuers.

CONCLUSION

The private markets grew substantially since the passage of
SOX and the subsequent passage of the JOBS Act. However, the
number of companies going private or dark because of SOX-
related concerns has been and will likely continue to be on the
decline in the coming years as issuers continue to determine that
the benefits of public status outweigh the burdens of SOX. This
decline will have implications for a wide variety of concerns in
the markets.

While public companies are no longer likely to leave the public
markets because of SOX, is it likely that additional regulatory
burdens will prompt them to do so? Further, as the size and
importance of the private markets have grown, it is unlikely that
the private markets will continue to operate largely outside of
the Commission’s regulatory umbrella.'® As the Commission
gears up to reform the status quo in the private markets, private
issuers should prepare for this eventuality and commentators
need to focus their attention to possible reforms. Finally, if SOX’s
dampening influence on the public markets is past its peak, what
steps need to be taken to increase or preserve the United States’s
competitiveness? Along these lines, further study should also
specifically sample SOX’s effects on foreign issuers.
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SOX greatly changed the regulatory landscape when it was
first introduced in 2001. Twenty years later, however, it appears
that its considerable burdens are no longer prompting companies
to abandon their public status. Significantly, the exodus of
companies who left the market in the years following the Act’s
passage, combined with those companies who determined to
remain private, has created a significant number of issuers in a
space where the Commission’s influence is minimal. While the
private markets are currently all the rage, issuers should not
expect the landscape to remain the same forever.

APPENDIX
A. Form 25 Calculations

Table of Form 25 Responses from Random Samples (From
2006 — 2022):

SOX Number
Men- Exam-
tioned Yes No ined
2022 1 9 10
2021 0 10 10
2020 2 8 10
2019 1 9 10
2018 0 10 10
2017 2 8 10
2016 1 9 10
2015 1 9 10
2014 0 10 10
2013 2 8 10
2012 1 9 10
2011 1 9 10
2010 2 8 10
2009 3 7 10
2008 4 6 10
2007 3 7 10
2006 2 8 10
Total 26 144 170

Calculation Comparing the Two

As seen in the graph above, there was a drastic decline in the
percentage of companies that filled Form 25s due to SOX in the

© 2023 Thomson Reuters e Securities Regulation Law Journal e Fall 2023 195



SecurrTiEs REGULATION LAW JOURNAL

year 2017 through 2022. There was roughly a 45% decline in the
number of companies that filled Form 25s from 2017-2022

compared to the number of companies that filed Form 25s from
2006—-2016.

Yes | No % Yes

Filled Form 13e3 On or 6 54 10.0%
After 01/01/2017

Filled Form 13e3 Before | 20 90 18.2%
or on 12/31/2016

Validating the Claim

meanl — mean?

T value =

l'varl N var?2
v nl n2
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Year Yes No Mean Vari-
ance

2016 1 9 0.1 0.100
2015 1 9 0.1 0.100
2014 0 10 0 0.000
2013 2 8 0.2 0.178
2012 1 9 0.1 0.100
2011 1 9 0.1 0.100
2010 2 8 0.2 0.178
2009 3 7 0.3 0.233
2008 4 6 0.4 0.267
2007 3 7 0.3 0.233
2006 2 8 0.2 0.178

Meanl| 0.182

Vari-

ancel 0.152

Sampleé

Size

(N1) 11

Year Yes No Mean Vari-

ance

2022 1 9 0.1 0.100
2021 0 10 0 0.000
2020 2 8 0.2 0.178
2019 1 9 0.1 0.100
2018 0 10 0 0.000
2017 2 8 0.2 0.178

Mean2| 0.100

Vari-

ance2 0.093

Sample

Size

(N2) 6
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.182 — .100
T value = — = 0.479
10.152  0.093

11 T 76
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Degrees of Freedom Calculation

Varl? wvar2?
( +—5)?

nl nz
(lf'arlzjz (‘i;rm'zz )2
T ety
nl— ) n "
(0.152 +€L€}93 )2

11 6
Degre Freedom = =14.60r 14
egreesof Freedom 01522 0.0932 or

( SR ¢ )?
T S

Degrees of Freedom =
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Comparison and Conclusion

The critical t-test value for a 95% level of confidence for a one-
tailed distribution at 14 degrees of freedom is 2.145." The t-test
value from comparing our two samples is 0.479. Since 0.479 is
less than 2.145 we can reject the null hypothesis that these two
samples are not significant, meaning that the two samples are
significantly different. Further validating that the two random
samples of the 170 companies filing Form 25s from 2006-2022 is
trending down due to SOX after 2016.

B. Form 15 Calculations

Table of Form 15 Responses from Random Samples (From
2002 — 2022):

SOX Men- Yes No Number Ex-

tioned amined
2022 2 8 10
2021 3 7 10
2020 1 9 10
2019 0 10 10
2018 0 10 10
2017 1 9 10
2016 0 10 10
2015 2 8 10
2014 0 10 10
2013 1 9 10
2012 1 9 10
2011 2 8 10
2010 0 10 10
2009 2 8 10
2008 5 5 10
2007 4 6 10
2006 6 4 10
2005 3 7 10
2004 0 10 10
2003 3 7 10
2002 2 8 10

Total 38 172 210
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Calculation Comparing the Two

See graph above. There was a drastic decline in the percentage
of companies that filled Form 15s due to SOX in the year 2017
through 2022. There was roughly a 44% decline in the number of
companies that filled Form 15s from 2017-2022 compared to the
number of companies that filed Form 15s from 2002—-2016.

Yes | No | % Yes

Filled Form 15 On or

After 01/01/2017 31 1119 | 20.7%
Filled Form 15 Before
or on 12/31/2016 71 53| 11.7%

Validating the Claim

To validate this claim, I conducted a Welch’s t-test to compare
the means and variances of the companies that filled Form 15s
Before or on 12/31/2016 to the companies that filled On or After
01/01/2017 to see if there is a significant difference in the number
of companies that filled Form 15s due to SOX in their respective
sampling groups.

meanl — mean?2

T value =

rarl N var’z
v nl n2
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Year Yes No Mean | Vari-
ance

2016 0 10 0 [ 0.000
2015 2 8 0.2 | 0.178
2014 0 10 0| 0.000
2013 1 9 0.1 | 0.100
2012 1 9 0.1 | 0.100
2011 2 8 0.2 | 0.178
2010 0 10 0| 0.000
2009 2 8 0.2 | 0.178
2008 5 5 0.5 | 0.278
2007 4 6 0.4 | 0.267
2006 6 4 0.6 | 0.267
2005 3 7 0.3 | 0.233
2004 0 10 0 | 0.000
2003 3 7 0.3 | 0.233
2002 2 8 0.2 | 0.178

Meanl| 0.207

Vari-

ancel 0.146

Sample

Size

1(N1) 15

Year Yes No Mean Vari-

ance

2022 2 8 0.2 | 0.178
2021 3 7 0.3 | 0.233
2020 1 9 0.1 | 0.100
2019 0 10 0 [ 0.000
2018 0 10 0| 0.000
2017 1 9 0.1 [ 0.100

Mean2| 0.117

Vari-

ance2 0.102

Sample

Size 2

(N2) 6
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| 0.207 — 0.117 |
T value = — — 0551
10.146 N 0.117
15 6
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Degrees of Freedom Calculation

Varl? var2?

( nl " a2 )?
(Var’izj 5 (;m.-rzz )2
n?l— 1 , + '?1%2—2 1

0.146 .102
(—Se—+—F%)*
- 15 6 -
(9,1462)2 {.0,1922)2
L
15-1 6—1

Degrees of Freedom =

Degrees of Freedom = =134o0r1
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Comparison and Conclusion

The critical t-test value for a 95% level of confidence for a one-
tailed distribution at 13 degrees of freedom is 2.16."" The t-test
value from comparing our two samples is 0.551. Since 0.551 is
less than 2.16, we can reject the null hypothesis that these two
samples are not significant, meaning that the two samples are
significantly different. Further validating that the two random
samples of 210 companies filing Form 15s from 2002-2022 is
trending down due to SOX after 2016.

C. Schedule 13e-3 Calculations

Table of 13e3 Responses from Random Samples (From 2002 —
2022):

SOX Men- Yes No Number Ex-

tioned amined
2022 3 7 10
2021 3 4 7
2020 5 5 10
2019 2 4 6
2018 1 6 7
2017 2 4 6
2016 6 4 10
2015 4 4 8
2014 6 2 8
2013 7 3 10
2012 5 5 10
2011 5 5 10
2010 4 6 10
2009 7 3 10
2008 8 2 10
2007 5 5 10
2006 9 1 10
2005 7 3 10
2004 5 5 10
2003 6 4 10
2002 2 8 10

Total 102 90 192

Calculation Comparing the Two

As seen in the graph above, there was a drastic decline in the
percentage of companies that filled Schedule 13e-3s due to SOX
in the year 2017 through 2022. There was roughly a 39% decline
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in the number of companies that filled Form 13e3s from 2017—
2022 compared to the number of companies that filed Form 13e3s
from 2002-2016.

Yes No % Yes
Filled Form 13e3 On or After 16 30 | 34.8%
01/01/2017
Filled Form 13e3 Before or 86 64 | 57.3%
on 12/31/2016

Validating the Claim

meanl — mean?

T value =

lvarl 4 var?
' nl nz

206 © 2023 Thomson Reuters e Securities Regulation Law Journal e Fall 2023



[VoL. 51:3 2023] SOX-LEss CaritaL RAISING

© 2023 Thomson Reuters e Securities Regulation Law Journal e Fall 2023

Year | Yesf No| Mean | Vari-
ance

2016 | 6| 4 0.6 | 0.267

2015 | 4| 4 05| 0.286

2014 | 6| 2 0.75 | 0.214

2013 | 7| 3 0.7 0.233

2012 | 5| 5 0.5 0.278

2011 | 5| 5 0.5 0.278

2010 | 4| 6 04| 0.267

2009 | 7| 3 0.7 0.233

2008 | 8| 2 0.8 0.178

2007 | 5| 5 0.5 0.278

2006 | 9| 1 09| 0.100

2005 | 7| 3 0.7 0.233

2004 | 5| 5 0.5 0.278

2003 | 6| 4 0.6 | 0.267

2002 | 2| 8 0.2 ] 0.178

Meanl| 0.589

Vari-

ancel 0.238

Sample

Size

(N1) 15

Year Yes No Mean Vari-

ance

2022 3 7 0.300 0.233
2021 3 4 0.429 0.286
2020 5 5 0.500 0.278
2019 2 4 0.333 0.267
2018 1 6 0.143 0.143
2017 2 4 0.333 0.267

Mean2| 0.340

Vari- 0.246

ance2

Sample 6

Size

(N2)
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0.589 — 0.340

T value = — = 1.05
10.238 4 0.246
15 6
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Degrees of Freedom Calculation

r 2 32
oy
Varl?,,  var2?,,
C )l G
?0,2_382 +0T§4g2)2

15 6
0.2382 0.2462
15?7 (%)
5-1 ' 6—-1

Degrees of Freedom =

Degrees of Freedom = =899 0r9
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Comparison and Conclusion

The critical t-test value for a 95% level of confidence for a one-
tailed distribution at 9 degrees of freedom is 2.262.'®® The t-test
value from comparing our two samples is 1.05. Since 1.05 is less
than 2.262 we can reject the null hypothesis that these two
samples are not significant, meaning that the two samples are
significantly different. Further validating that the two random
samples of the 192 companies filing Form 13e3s from 2002 —
2022 is trending down due to SOX after 2016.

D. Comparing Going Private v. Going Dark Transactions

Tables of 13e3 results and Form 15 results can be found in
Section B and C of this Part respectively.

Claim

There was a significant difference between the number of 13e-3
“going private” filers mentioning SOX compared to Form 15 “go-
ing dark” filers.

Validating the Claim

meanl — mean?

T value =

varl N var?
' nl n2z
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Critical Stats for Form 15 Filers 2002—2022

Meanl 0.181
Variancel 0.133
Sample 21
Size (N1)

Critical Stats for Schedule 13e-3 Filers 2002—2022

Mean2 0.518
Variance2 0.240
Sample 21
Size (N2)

| .181 —.518 |
T value = — = —2.532
.133  .240
21 T 21
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Degrees of Freedom

Varl? var2?,,
( nl + n2 )

Varl? , vard?,,
( nl ) ( n2 )
nl—1 nz —21
(. 1332 +.24m2)
21 5 21 > =3130r31
(. 133»2) ( 24@2)
21 n 21

21-1 21-1

Degrees of Freedom =

Degrees of Freedom =
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Comparison and Calculation

The critical t-test value for a 95% level of confidence for a one-
tailed distribution at 30 degrees of freedom is 2.042'® The t-test
value from comparing our two samples is -2.532. Since -2.532 is
less than 2.042 we can reject the null hypothesis that these two
samples are not significant, meaning that the two samples are
significantly different.
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