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Key Points

» ltis apparent that former Vice President Joe Biden's “clean energy revolution” and
climate goals stand in stark contrast with the policies the Trump Administration has
pursued during its first term, underscoring the significant impact the presidential
election will have on U.S. environmental and energy policy.

* The congressional elections also will impact significantly the country’s
environmental and energy policy, as the next Congress can shape policy not just
through its constitutional powers, but also through the reversal of many of the
Trump Administration’s late-term rules via the Congressional Review Act.

 In this article, we outline both candidates’ key environmental and energy policies,
including how the candidates might—or might not—achieve their policy goals. We
also identify the significant late-term rules that a unified Democratic next Congress
may seek to invalidate through the Congressional Review Act to minimize President
Trump’s legacy.

Background

With just over a month remaining before the 2020 elections, both presidential
candidates have had ample time to define the policy goals they would seek to
accomplish in the energy and environmental space if elected. As he did during the
2016 campaign and throughout his first term in office, President Trump has made
statements espousing a commitment to environmental protection, as part of a broader
focus on job growth and an America-centric “energy dominance.” In practice, the
Trump Administration has altered the cornerstones of U.S. policy and regulatory
approaches to climate change, air quality, clean water, and other environmental
priorities through administrative processes and in the courts.

Former Vice President Joe Biden, on the other hand, has proposed a number of plans
designed to build a “clean energy future,” including, most notably, a goal to achieve a
carbon pollution-free power sector by 2035. While many aspects of Biden’s
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environmental goals are reminiscent of the policies of the Obama Administration,
Biden’s proposals also reflect his campaign’s emphasis on climate change and
environmental justice.

The Congressional Review Act

The candidates’ proposed policies and the President’s oft-touted “regulatory rollbacks”
take center stage in public discussions, but a number of the Trump Administration’s
environmental and energy accomplishments could be subject to the equivalent of a
“legislative veto” from the next Congress via a unique legislative mechanism known as
the Congressional Review Act (CRA). Enacted in 1996, the CRA affords Congress the
opportunity to reject by a simple majority vote of both chambers (with no filibuster
available) any rule adopted by the executive branch, with one key limitation: the CRA
applies only to rules finalized within 60 “session” days for the Senate or 60 “legislative”
days for the House before the date on which the previous Congress adjourned its final
session.! The temporal reach of the next Congress’s authority to override a rule
depends upon the date Congress adjourns at the end of this year, which means the
CRA could reach back to rules finalized as early as May 20, 2020, or as late as
sometime in September 2020.?> The CRA also contains a so-called “lookback”
provision that resets the 60-day clock if Congress adjourns for the end of the year
before the 60 days have tolled. In that case, the clock begins again on the fifteenth
“session” day in the Senate and the fifteenth “legislative day” in the House.

Fully aware of the power of the CRA with a new president and Congress (the 115th
Congress in 2017 overturned 15 Obama-era rules), the Trump Administration worked
feverishly over the last few months to finalize a number of significant rules that have
reshaped both longstanding and recent U.S. environmental and energy policies.?
Among the rules that could be vulnerable under the CRA is a July 2020 final rule from
the Council on Environmental Quality (CEQ) that reforms and expedites the National
Environmental Policy Act (NEPA) process for reviewing projects with significant
environmental impacts.* Despite President Trump’s June 2020 executive order
directing the heads of all agencies to identify ways to reduce the scope of or avoid
entirely the NEPA review process in light of the COVID-19 pandemic, the
Administration may not have finalized the CEQ rule and other NEPA-related rules in
time to avoid vulnerability under the CRA.®> Additionally, although regulations finalized
prior to the CRA “deadline” ultimately may escape this quick demise from the next
Congress, many tenets of the Trump Administration’s signature environmental and
energy policies may be otherwise susceptible under a potential Biden presidency, the
next Congress, or both.

The CRA process becomes more important (or less so) depending upon the outcome
of the congressional elections. Absent Democratic control of both the House and
Senate, it is unlikely that Congress would be inclined to use this particular tool to
overturn Trump Administration regulations. Nevertheless, other tools are available
through Congress’s legislative powers (including the appropriations and budget
process imbued in Congress’ “power of the purse”) to alter or delay these Trump
rulemakings when the next Congress convenes in January 2021. Lastly, it is important
to note that the Trump Administration’s most significant rules will continue to be
litigated well beyond the 2020 elections.

Rules Potentially Subject to Review under the CRA
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As discussed above, the exact date to which review under the CRA extends (when
considering potential rules the next Congress could overturn) depends on the day the
current Congress adjourns for the final time in 2020, which is uncertain until the end of
this year. Based on the original 2020 House calendar, this date can be as early as
May 20, 2020, or as late as September 2020 (although historically this date tends to
fall in June, July or August). Should this date fall on May 20, 2020, the following
environmental- and energy-related rules and proposed rules (if finalized) may be
subject to review and possible rejection by the next Congress:®

Rule

Participation of
Distributed Energy
Resource
Aggregations in
Markets Operated
by Regional
Transmission
Organizations
(RTOs) and
Independent
System Operators
(ISOs)

Oil and Natural Gas
Sector: Emission
Standards for New,
Reconstructed, and
Modified Sources

Effluent Limitations
Guidelines and
Standards for the

Potential Impact

Requires RTOs and
ISOs to revise tariffs
to ensure that
market rules
facilitate the
participation of
distributed energy
resource
aggregations

Rescinds
greenhouse gas and
volatile organic
compound
emissions standards
applicable to the
transmission and
storage segment of
the oil and gas
industry, as well as
methane standards
applicable to the
production and
processing
segments; also
revises
requirements
applicable to fugitive
emissions, well site
pneumatic pumps,
closed vent system
certifications, and
alternative
emissions limitations
by expanding
regulatory
exemptions and
providing additional
compliance paths

Revises effluent
limitation guidelines
and standards for
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Agency Date Finalized or
Proposed

Federal Energy Finalized

Regulation September 17,

Commission 2020

u.S. Finalized

Environmental September 14 and

Protection 15, 2020

Agency

U.S. Finalized August

Environmental 31, 2020

Protection



Rule

Steam Electric
Power Generating
Point Source
Category

Update to the
Regulations
Implementing the
Procedural
Provisions of the
National
Environmental
Policy Act

Qualifying Facility
Rates and
Requirements;
Implementation
Issues Under the
Public Utility
Regulatory Policies
Act of 1978

Clean Water Act
Section 401
Certification Rule

Notice of
Availability of the
National Petroleum
Reserve in Alaska
Integrated Activity
Plan Final
Environmental
Impact Statement

Hazardous
Materials: Liquefied
Natural Gas by Rail

Potential Impact

toxic wastewater
generated by power
plants to remove
required zero-
discharge limitations
and allow the use of
less costly
compliance
technologies

Expedites the NEPA
review process by
providing time and
page limits to
agency reports,
allowing agencies to
adopt other
agencies’
determinations
related to proposed
projects, and
permitting agencies
to comply with
NEPA through
compliance with
other statutes.

Affords states
greater flexibility in
calculating energy
rates pursuant to the
Public Utility
Regulatory Policies
Act of 1978

Limits states’
authority to issue
water quality
certifications
pursuant to the
Clean Water Act

Opens more land in
Alaska to leasing for
permanent
infrastructure
development,
including the
Teshekpuk Lake
Special Area.

Authorizes the bulk
transportation of
liquefied natural gas
by rail
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Agency

Agency

Council on
Environmental

Quality

Federal Energy
Regulatory
Commission

u.S.
Environmental
Protection
Agency

Bureau of Land
Management,
U.S. Department
of the Interior

Pipeline and
Hazardous
Materials Safety
Administration,
U.S. Department

Date Finalized or
Proposed

Finalized July 16,
2020

Finalized July 16,
2020

Finalized July 13,
2020

Issued June 26,
2020

Finalized June 19,
2020



Rule

Multiple Proposed
Rules Governing
Coal Ash Disposal

Strengthening
Transparency in
Regulatory Science

Migratory Bird
Permits;
Regulations
Governing Take of
Migratory Birds

Reclassification of
Major Sources as
Area Sources
Under Section 112
of the Clean Air Act

Potential Impact

Replaces safety
demonstration
requirements for
disposing coal ash
with location-based
criteria, require clay-
lined impoundments
to be retrofitted or
closed in
accordance with a
court order, and
establish a coal
combustion
residuals permitting
program in Indian
country

Would require the
U.S. Environmental
Protection Agency to
consider only
publicly available
data in rulemakings

Would refine the
scope of protections
for migratory birds to
prohibit only those
actions directed at
migratory birds and
their nests and eggs

Would allow major
air emissions
sources that fall
below hazardous air
pollution emissions
thresholds to be
reclassified as "area
sources” that no
longer are required
to adhere to
Maximum Available
Control Technology
standards

Agency

of Transportation

u.S.
Environmental
Protection
Agency

u.S.
Environmental
Protection
Agency

Fish and Wildlife
Service, U.S.
Department of
the Interior

u.S.
Environmental
Protection
Agency

Date Finalized or
Proposed

Proposed August
— December 2019;
Partially Finalized
August 28, 2020;
Remaining
Components
Likely to be
Finalized by
January 20, 2021

Proposed April 30,
2018;
Supplemented
March 18, 2020;
Likely to be
Finalized by
January 20, 2021

Proposed
February 3, 2020;
Likely to be
Finalized by
January 20, 2021

Proposed July 26,
2019; Likely to be
Finalized by

January 20, 2021

The Presidential Candidates’ Positions on Key Environmental and Energy

Issues

Domestic Energy

President Donald Trump
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The Trump Administration has championed an “American energy independence”
policy, which seeks to shift the country’s energy dependence away from foreign
suppliers and toward U.S. energy sources, including primarily fossil fuels (coal, shale,
oil and natural gas).” Consistent with this policy, the Trump Administration repealed
the Obama Administration’s Clean Power Plan, which sought to reduce carbon dioxide
emissions from U.S. power plants, and replaced it with the Affordable Clean Energy
Rule, which supplants a federal emissions reduction regime with one that allows states
to establish their own, potentially less stringent, standards.8 The Trump Administration
also has issued an executive order aimed at curtailing the use of foreign-sourced
electric equipment installed on the U.S. “bulk-power system,” revised rules
implementing the Public Utility Regulatory Policies Act of 1978 to afford states
additional flexibility in setting energy rates, overhauled safety standards for offshore
drilling to facilitate U.S. oil production, revised regulations governing the disposal of
coal ash, promulgated a Department of Transportation rule authorizing the
transportation of liquefied natural gas by rail, re-written rules implementing NEPA to
hasten the federal environmental review of complex energy and infrastructure projects,
and repealed U.S. Department of the Interior rules governing oil and gas fracking and
methane emissions.®

The Trump Administration has effectuated its domestic energy agenda through a
variety of tools, including permitting, rulemaking, executive order, and trade sanction.
However, its favored tool is rulemaking, the tool with which the Administration has
repealed and replaced signature Obama-era regulations in addition to advancing a
number of additional priorities. Given the virtual certainty that these regulatory
changes would be subject to litigation, the Trump Administration has gone to great
lengths to develop these rules to withstand legal challenge although final resolution in
that regard likely will take years to play out. If re-elected, President Trump can be
expected to continue to use these tools to shepherd his support toward the fossil fuel
industry and further domesticize U.S. energy production.

Former Vice President Joe Biden

In an effort to court the progressive wing of the Democratic Party, Biden believes the
Green New Deal is a crucial framework for meeting climate challenges as part of a
broader “clean energy revolution.” To meet these challenges, Biden established a
Unity Task Force with Sen. Bernie Sanders (I-VT) that makes number of climate-
related recommendations, many of which are aimed at creating a “clean energy
economy.”® These include a number of specific goals, including: achieving a 100
percent clean energy economy (i.e., net-zero greenhouse gas emissions) by 2050,
reducing the carbon footprint of the U.S. building stock by 50 percent by 2035, and
directing $400 billion of federal funds toward clean energy research and innovation
(part of an overall $2 trillion federal investment in clean energy and environmental
justice initiatives).!! The Biden-Sanders Unity Task Force recommendations even go
further, advocating for the elimination of carbon pollution from power plants by 2035
and the installation of 500 million solar panels and 60,000 wind turbines.*?> According
to the Biden campaign, funding for these energy initiatives would come from a reversal
of the 2017 tax legislation that reduced the individual and corporate tax rates.!3

Contrary to the Trump Administration’s efforts to boost fossil fuel energy sources, a
Biden Administration would establish a new cross-agency initiative, the Advanced
Research Projects Agency.* This new “agency” would work to “decarbonize” key U.S.
business sectors, decrease the costs of producing grid-scale energy storage
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technology, produce more hydrogen energy from renewable resources, address the
challenges of nuclear waste disposal, double U.S. offshore wind production by 2030,
and accelerate the deployment of carbon capture sequestration technology for use at
U.S. power plants.'® Importantly, the Biden campaign appears to have backed away—
at least for now—from previous positions expressing support for a carbon pricing
mechanism, such as a carbon tax or cap-and-trade system.® The Biden campaign
also has not embraced a full ban on hydraulic fracturing (or “fracking”), despite running
mate Kamala Harris’s previous statements expressing support for such a ban.?’

While many components of these domestic energy policy goals could be implemented
through rulemaking or executive order, many would require congressional
appropriations or legislation (e.g., reversal of the 2017 tax cuts, additional funding for
clean infrastructure and authorization of a nationwide carbon tax).*® If elected, Biden
would support the transition from a fossil fuel-based energy system toward one more
rooted in renewable resources and developing strategies for climate mitigation and
adaptation.

Air Quality
President Donald Trump

The Trump Administration has relied on the rulemaking process to repeal and, in many
cases, replace many key Obama-era regulations aimed at curbing air emissions,
including most notably the Clean Power Plan, U.S. Department of Interior (DOI) rules
governing oil and gas fracking and methane emissions and fuel economy and carbon
dioxide emission standards for passenger cars and light-duty trucks.® U.S.
Environmental Protection Agency (EPA) also issued a final rule in September 2019
that revokes California’s Clean Air Act preemption waiver, which had allowed
California and other states to adopt more stringent motor vehicle emissions standards
than those in place under federal law.?° With respect to national air quality standards,
the Trump Administration decided to retain the Obama-era standards for particulate
matter, despite signals from the Administration’s early days indicating that EPA may
have been considering confronting Supreme Court precedent foreclosing the agency
from considering economic costs in formulating these standards.?! To that end,
however, EPA issued a proposed rule in early June that aims to revamp the agency’s
process for considering benefits and costs when promulgating significant rules under
the Clean Air Act by requiring, among other things, that future rulemakings include
benefit-cost analyses that do not factor so-called “co-benefits” from existing
regulations in assessing the incremental benefits of new rules.??

Most, if not all, of this Administration’s major air-related rule rescissions have faced
legal challenges, many of which are still pending in the courts.?® Beyond rulemaking,
the Trump Administration has sought to downplay the impact of air pollution through
discretionary executive action, such as through EPA’s rejection of a petition from
Maryland seeking more stringent restrictions on emissions from coal-fired power plants
in upwind states and the Bureau of Land Management’s (BLM) issuance of increasing
numbers of leases authorizing oil and gas development on federal land.?*

If re-elected, the Trump Administration likely would continue the step-wise
replacement of existing air regulations, further efforts to modify how economic impacts
are accounted for in agency decisions, and use an additional four years to revise any
components of the Administration’s rules that courts vacate.
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Former Vice President Joe Biden

As in the case of Biden’s proposed energy initiatives, his focus on air would seek to
“reinstate federal clean air protections, rolled back by the Trump Administration.”?®
According to his campaign, a Biden Administration would focus on reducing the impact
of emissions from the transportation sector, particularly through motor vehicle and
aircraft standards and investments in sustainable aircraft fuel.?® With respect to motor
vehicle emissions, a Biden Administration would be expected to promulgate standards
more similar to those in place under the Obama Administration, restore tax credits for
electric vehicles, increase the number of electric vehicle charging stations throughout
the country and attempt to require annual improvements in fuel economy and
emissions performance for heavy-duty vehicles.?” The Biden campaign also has
pledged to require “aggressive methane pollution limits” on oil and gas operations and
require agencies issuing federal permits to consider the impact of greenhouse gas
emissions and climate change and commit to reducing climate pollution through
federal infrastructure investments.?® Lastly, Biden has stated that he would establish a
new Cabinet position dedicated to addressing climate change, which reportedly would
“go beyond EPA."?°

To complement the regulations the Biden campaign has previewed, we likely would
see a Biden Administration that more aggressively pursues enforcement actions
against fossil fuel-based energy producers and other large emitters of regulated
pollutants that are found to violate existing standards. However, most of the Biden
campaign's air quality aspirations, such as research-based emissions reductions
initiatives and plans to expand zero-emission vehicle infrastructure, would require
appropriations. Finally, any attempt to restore electric vehicle tax credits or establish
an official new Cabinet position would require congressional authorization, although
Biden could ascribe a new, climate-related title to an existing aid or advisor, or elevate
the role of the Chair of CEQ without formally establishing a new Cabinet position.*°

International Climate Diplomacy
President Donald Trump

Consistent with one of his significant 2016 campaign tenets, President Trump, within
the first six months in office, withdrew the United States from the United Framework
Convention on Climate Change’s 2015 Paris Agreement.3! In accordance with the
Paris Agreement, the United States’ withdrawal will become effective on November 4,
2020, one day after the 2020 presidential election.®? Also among this Administration’s
signature moves is its replacement of the North American Free Trade Agreement with
the United States-Mexico-Canada Agreement (USMCA), which contains
environmental provisions that are similar to those in other U.S. trade agreements, as
well as provisions intended to support the oil and gas industry by reducing duties,
allowing U.S. energy producers to bid on Mexican oil and gas exploration leases and
challenge climate policies, and eliminating tariffs on steel used to construct pipelines.3?
In addition, the Trump Administration has issued trade sanctions and executive orders
to restrict the use of foreign supplies and energy in an effort to bolster the production
and export of U.S. oil and gas.3*

Given President Trump’s reliance on constitutional authority to shrink the United
States’ role in developing international climate policy and bolster the nation’s
production of fossil fuels, we expect that, if re-elected, President Trump would
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continue to focus on domestic policy, eschew international climate diplomacy as the
United States officially withdraws from the Paris Agreement, and continue efforts to
engage internationally to promote U.S. produced sources of energy abroad.

Former Vice President Joe Biden

The Biden campaign has announced its intention to recommit the United States to the
Paris Agreement and “lead an effort to get every major country to ramp up the
ambition of their domestic climate targets” with “transparent and enforceable”
commitments.3® A Biden Administration also would seek to join or initiate other
international climate agreements, such as a global moratorium on offshore drilling in
the Arctic; a commitment among G20 nations to end export finance subsidies of “high-
carbon projects;” a program to offer financing for Belt and Road Initiative countries
“lower-carbon energy investments;” and reforms to the International Monetary Fund
and regional development bank standards to prioritize projects with low-carbon
impacts.6

If elected, Biden would be expected to take immediate steps to reverse the Trump
Administration’s international climate efforts (or lack thereof) by relying on the same
executive authority used to implement those policies in the first instance.

Water Quality
President Donald Trump

Among the Trump Administration’s signature regulatory rollbacks, the replacement of
the 2015 Waters of the United States Rule with the 2020 Navigable Waters Protection
Rule, will be litigated beyond the 2020 elections.3” Under the Trump Administration’s
rule, which took effect on June 22, 2020, ephemeral streams and wetlands that
connect to major underground water bodies do not receive protection pursuant to the
Clean Water Act.®® Beyond this rule, the Trump Administration finalized a rule in July
2020 that limits states’ authority to issue water quality certifications pursuant to the
Clean Water Act, a rule that some proponents claim will prevent states from unduly
delaying some energy and infrastructure projects.3°

If re-elected, we expect that the Trump Administration would continue its defense of
the Navigable Waters Protection Rule, which already faces legal challenges in multiple
district courts around the country that may take several years for the courts to resolve.

Former Vice President Joe Biden

The Biden campaign surprisingly has been quiet on any plans to attempt to repeal or
replace the Navigable Waters Protection Rule, but such an action would seem likely
given both the focus the Obama Administration placed on the Clean Water Rule
(including studies demonstrating the connectivity between ephemeral streams and
wetlands to other water bodies) and the increased risk of climate change-induced flood
events, consistent with the Biden-Sanders Unity Task Force recommendations.*® The
Biden campaign has expressed a desire to focus on reducing impacts to the water
supply from climate change and ensuring access to safe drinking water, both of which
it has suggested can be accomplished through spending.*! Note, however, that
potential Biden Administration attempts to increase access to safe drinking water likely
would require congressional appropriations and may require rulemaking or legislation
under or related to the Safe Drinking Water Act.
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Biodiversity and Federal Lands
President Donald Trump

The Trump Administration has used executive orders (including orders on “Promoting
Energy Independence and Economic Growth,” “Implementing an America-First
Offshore Energy Strategy,” and “Promoting Energy Infrastructure and Energy
Growth”), the rulemaking process, and leasing/permitting authority to ease restrictions
on developments that impact protected species and to continue developing federal
lands.*? The U.S. Fish and Wildlife Service and the National Oceanic and Atmospheric
Administration reworked their implementation of the Endangered Species Act such
that the agencies now consider economic factors in deciding whether to categorize
species as endangered or threatened and no longer confer the same protections upon
threatened species as they do upon endangered species.*® Similarly, the National
Marine Fisheries Service promulgated rules lifting prohibitions on gillnet fishing in two
regions serving as whale feeding grounds, and BLM published Supplemental
Environmental Impact Statements that would have allowed expanded drilling, mining
and other activities in sage-grouse territory.** With respect to development on federal
lands, the Trump Administration took steps to withdraw a DOI opinion that required
BLM to use permits or grants to lease portions of easements associated with national
parks and other public lands, reversed a prior DOI decision that prohibited the
construction of a road across an Alaskan wildlife refuge, and reduced the size of
national monuments.*®> Beyond rules loosening restrictions on protected species and
lands, the Trump Administration has taken steps to protect species following lawsuits
brought by environmental groups, such as by listing the Gulf of Mexico’s Bryde’s whale
as endangered and initiating the review process used to determine whether giraffes
should be listed as endangered species.*®

If re-elected, we expect the Trump Administration to continue to expand development
on federal land and seek to further reduce the extent of protections for threatened
species.

Former Vice President Joe Biden

While the Biden campaign has not announced concrete plans related to biodiversity
and the use of federal land, it has pledged to support “[p]rotecting biodiversity, slowing
extinction rates and helping leverage natural climate solutions by conserving 30% of
America’s lands and waters by 2030.”" In addition, a Biden Administration would seek
to “permanently” protect the Arctic National Wildlife Refuge, establish national parks
and monuments, ban new oil and gas permitting on public lands and waters, and
establish programs to enhance reforestation and develop renewable energy
development on federal land and waters.*® Although a Biden Administration could take
some of these actions through proclamation or executive order, many of these actions
would require rulemaking or agency adjudications, and some (e.g., establishing new
national parks and permanently protecting wildlife areas) may require legislation.

A Biden Administration is unlikely to seek to reverse leases or permits that already
have been issued (and that are not still subject to litigation), but additional new leasing
on federal lands—both onshore and off—can be expected to be delayed while a Biden
Administration examines the programmatic effects of those federal actions. Longer-
term efforts to halt fossil-fuel leasing or to expand the footprint of federally protected
land may require congressional support.
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Environmental Justice
President Donald Trump

The Trump Administration has not publicly supported initiatives to enhance
environmental justice, has taken steps to eliminate or curtail environmental reviews
that consider impacts on vulnerable communities and has proposed to eliminate
funding for environmental justice-related enforcement.*® In particular, the Trump
Administration has overseen significant declines in overall levels of enforcement of
federal environmental laws during its first term in office.5° Additionally, EPA’s Office of
Environmental Justice reportedly has provided fewer grants under the Trump
Administration compared to grants issued under the Obama and Bush
Administrations.>* The Trump Administration’s Department of Justice also recently
announced that it will no longer incorporate supplemental environmental projects into
the resolution of civil enforcement actions.>?

If President Trump is re-elected, we likely would see little attention directed toward
environmental justice causes and continued historically low levels of environmental
enforcement.

Former Vice President Joe Biden

The Biden campaign has promised to make a “historic investment” in environmental
justice, which it plans to fund by reversing the 2017 tax cuts.>® A Biden Administration
also would reinvigorate EPA’s and the U.S. Department of Justice’s work in this area,
reinstate federal protections “designed to protect communities,” and refer additional
cases “criminal anti-pollution cases” to the U.S. Department of Justice.>* Consistent
with the Biden-Sanders Unity Task Force recommendations, we expect that a Biden
Administration would use executive orders to direct agencies to use an “equity
screening” tool to prioritize federal spending in disadvantaged areas and collaborate
with state and local leaders to address pollution and public health shortcomings in
impoverished and minority communities.>®

If elected, Biden'’s proposals purportedly would require Congress to reverse the 2017
tax cuts so as to allocate increased funding for environmental justice causes. Even
without congressional support, a Biden Administration could support the environmental
justice movement by ordering agencies to take steps to reverse Trump-era
regulations, prioritize environmental justice considerations in permitting and increase
environmental enforcement in disadvantaged areas.

Conclusion

As the election draws neatr, it is clear that President Trump and former Vice President
Biden take strongly diverging stands on virtually every facet of energy and
environmental policy. If elected, both candidates are likely to use similar tools such as
executive orders, regulatory rulemakings, permitting decisions and the use of federal
funds to advance their agendas. Further, the outcome of the Congressional elections
will shape the degree to which the legislative process, including the CRA, will be a tool
for shaping energy and environmental policies over the next few years. The outcome
on November 3 will determine which of these fundamentally different policies will be
pursued.
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Any administrative rules finalized from this point forward in 2020 will face a heightened
risk of reversal depending on the outcome of the 2020 elections, given the likelihood
that a Democratic-controlled Congress would use the CRA to seek to overturn these
rules. The CRA review also may extend to a number of significant environmental and
energy rules that agencies recently finalized or may soon finalize (see chart above),
including rules impacting scientific transparency in the rulemaking process, the
disposal and management of coal combustion residuals, states’ authority to set energy
rates, protections for migratory birds, and hazardous air pollution emissions, among
others.%® Observers should keep a close eye on these rules and be prepared to
engage with the next Congress—should Democrats assume control of both Houses—
as it considers using the CRA in 2021.

15U.S.C. § 801(d).

2 Given the House of Representative’s 2020 calendar, the earliest possible date to which the provisions of 5
U.S.C. § 801(d) could extend is May 20, 2020. However, this date almost certainly will be pushed to a more
recent date depending on the date on which Congress adjourns for the final time in 2020. Most often, this date
takes place in June or July. See Daniel R. Perez, Upcoming CRA Deadline has Implications for Regulatory
Oversight by Congress (Dec. 11, 2019), https://regulatorystudies.columbian.gwu.edu/upcoming-cra-deadline-
has-implications-regulatory-oversight-congress (providing overview of the CRA).

8 Rachel A. Potter, Keep calm and regulate on?, The Brookings Institution (May 19, 2020),
https://www.brookings.edu/research/keep-calm-and-regulate-on/.

4 Update to the Regulations Implementing the Procedural Provisions of the National Environmental Policy Act,
85 Fed. Reg. 43304 (July 16, 2020) (codified at 40 C.F.R. pts. 1500-05, 07-08).

5 Executive Order on Accelerating the Nation’s Economic Recovery from the COVID-19 Emergency by
Expediting Infrastructure Investments and Other Activities, The White House (June 4, 2020),
https://www.whitehouse.gov/presidential-actions/eo-accelerating-nations-economic-recovery-covid-19-
emergency-expediting-infrastructure-investments-activities/.

8 For the purposes of this list of rules that potentially are subject to review under the CRA, we have assumed
the following: the earliest possible CRA “deadline” (May 20, 2020) becomes the actual CRA “deadline;”
agencies submit rules to Congress shortly after publishing the text of the final rule; all such rules are subject to
CRA review; and agencies finalize proposed rules issued to date. In practice, the CRA applies only to final (not
proposed) rules, although the text of the CRA does not expressly provide that a rule must be finalized before
Congress may review it. Cong. Rsch. Serv., R43992, The Congressional Review Act (CRA): Frequently Asked
Questions (Jan. 14, 2020), https://fas.org/sgp/crs/misc/R43992.pdf. As a result, we have listed a few notable
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