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Episode 10 Transcript: “Texas and Delaware’s Gatekeepers and Safe Harbors”
Scott: Welcome back to the Business Court Benches. I’m Scott Barnard, a litigation partner in Akin’s Dallas office.
Stephanie: And I’m Stephanie Lindemuth, a litigation partner in Akin’s New York office. This is episode 10: Texas and Delaware’s Gatekeepers and Safe Harbors. Today, we’re digging into a sharp fork in the road for shareholder derivative litigation. Texas’s new up to 3% ownership threshold for derivative standing under SB 29, and Delaware’s SB 21 reforms that rely on statutory safe harbors and narrower books and records rights instead of a percentage bar.
Scott: And we’ll also walk through the very first big case testing Senate Bill 29 or SB 29, Gusinsky v. Reynolds, the Southwest Airlines decision from March of 2026. We’re also going to address the Delaware Supreme Court’s decision Rutledge v. Clearway, where the Delaware Supreme Court upheld Senate Bill 21’s constitutionality in Delaware.
Stephanie: Let’s set the stage in Texas. As we have discussed in previous episodes, in May of 2025, Texas enacted SB 29. One of the unique features of this new law is that for public Texas corporations, and for certain corporations with at least 500 shareholders that opt into Texas’s codified business judgment rule statute, SB 29 authorizes a governing document provision that requires a shareholder to beneficially own up to 3% of the outstanding shares to institute or maintain a derivative proceeding. That is a ceiling, not a floor. Companies choose whether to adopt a threshold at all and where to set it up to 3%.
Scott: It’s important to note for everyone that this 3% requirement is not self-executing. Nothing changes unless the company actually puts this 3% threshold into its certificate of formation or bylaws. But if a company’s threshold is put into the company’s governing documents when the complaint is filed, a below-threshold plaintiff typically won’t have standing to bring or maintain a derivative action unless he or she has that 3%. That’s a pretty dramatic hurdle for plaintiffs in derivative cases that we have not seen before in derivative cases really in any jurisdiction.
Stephanie: Right. Now pair that with Texas’s demand rule. Texas requires a written particularized demand and a 90-day wait unless the company rejects earlier or there’s irreparable injury urgency. That’s codified in TBOC section 21.553. And critically for folks used to Delaware, Texas eliminated demand futility as a path around making demand in public company derivative cases.
Scott: So in practice for covered Texas companies, what you’ve got is two sequential gates. The first is a standing gate with this 3% threshold, assuming that the company has adopted the Senate Bill 29 threshold. But you’ve also got the second gate, a demand and board reviewed gate. And a plaintiff has to clear both of these to litigate on the merits. That’s very different from Delaware, where the big preliminary fight is often demand futility under Chancery Rule 23.1.
Stephanie: Let’s talk about the first big case that shows how these pieces actually work. In March 2026, the Northern District of Texas in Gusinsky v. Reynolds dismissed a Southwest Airlines derivative suit with prejudice. The dispute arose in the context of an activist campaign and the board’s decision to eliminate the company’s “bags fly free” policy, which the plaintiff claimed breached fiduciary duties. The shareholder plaintiff held just 100 shares, far below 3%. Southwest had adopted a 3% bylaw two days after SB 29 took effect, and before the complaint was filed in the derivative case.
Scott: But interestingly here, the plaintiff had followed the path required in Texas, meaning he had served a demand before filing suit, and that timing ended up being pretty decisive. Even though the demand predated Senate Bill 29 and the bylaw, the court in that case focused on when the lawsuit was actually filed, holding that a derivative proceeding means a civil action in court, not the initial demand letter. By the time the plaintiff had filed his lawsuit, the 3% threshold was in place at Southwest Airlines, and because the plaintiff fell well below it, the court dismissed the case with prejudice without reaching the merits.
Stephanie: Right. The court upheld SB 29 as constitutional, emphasizing that the statute applies only to suits filed after its effective date, and reflects a strong state interest in limiting derivative actions by shareholders with minimal stakes.
Scott: That timing point was the whole ball game. The plaintiffs served the demand in April 2025, before Senate Bill 29 and before the bylaw, but the complaint wasn’t filed until July 10, 2025, after the new statute and after Southwest had amended its bylaws. The court said the demand is not a derivative proceeding. It’s the complaint that’s the derivative proceeding. So the threshold applied as a filing and barred the case. And the court rejected retroactivity and open court challenges to Senate Bill 29 in this posture.
Stephanie: There were a few other key strands in Gusinsky. The court underscored that fiduciary duty claims against directors of Texas corporations generally belong to the corporation, so efforts to repackage the same theory as a direct claim will not work. And the court explained SB 29 served a significant public purpose and didn’t impair settled rights, pushing back hard on constitutional challenges. That gives boards in Texas more confidence the threshold will be enforced as written.
Scott: And courts can treat some claims as direct where justice requires, but that’s not the world under Senate Bill 29. Senate Bill 29’s threshold authority applies to public corporations and certain large opt-ins, so most derivative fights about the threshold will be in public company land.
Stephanie: All right, Delaware. Delaware did not adopt a 3% bar for derivative standing. SB 21, signed on March 25, 2025, amended Section 144 to create statutory safe harbors for conflicted transactions. And as we recently discussed on a prior episode, the Delaware Supreme Court upheld SB 21’s constitutionality in February 2026 in the Rutledge case. The court held SB 21 did not strip the Court of Chancery’s equity jurisdiction. It changed the applicable standards and remedies.
Scott: So now the headline is simple. For most conflicted transactions, satisfying any one of three routes can foreclose equitable relief and damages. Forgoing private controller deals, you still need the dual protections. But let’s unpack each path under Section 144 and the enforcement lens that the courts are likely to apply.
Stephanie: Okay, so route one is approval by an empowered, independent committee of disinterested directors. Independent and disinterested are now statutorily defined. Independence will turn on whether a director has a material relationship with the interested party. Think personal, financial, or professional ties significant enough to reasonably affect judgment. Disinterestedness addresses whether the director is a party to, or has a material interest in, the transaction. For public companies, there’s a statutory presumption of disinterestedness if the director meets applicable stock exchange independent standards and is not otherwise conflicted. But this presumption is rebuttable. Plaintiffs can still point to specific ties or benefits.
Scott: That’s right, Stephanie, but empowered is more than a label. I think what we can expect is that the Delaware Court of Chancery is going to be looking if the committee has a real mandate. Does the committee have the authority to negotiate and say no? Do they have the ability to hire independent legal and financial advisors? Is the committee getting access to the information flow and is the committee given adequate time to deliberate? If a committee is structurally independent but it’s effectively being sidelined—for example, if the management is driving the timetable or is limiting data or even restricts advisor selection for the committee—that’s fertile ground for plaintiffs to argue the committee wasn’t truly empowered.
Stephanie: Route 2 is approval or ratification by a fully informed, uncoerced majority of disinterested stockholders. Fully informed means the proxy or consent materials fairly disclose all material facts a reasonable stockholder would consider important. Conflicts, process, banker analyses, and key valuation drivers. Uncoerced would mean no threats, side deals, or vote skewing tactics. Courts will scrutinize whether voters had a free choice. Also, disinterested stockholders excludes those who are party to or materially interested in the transaction. Companies should calibrate the voting pool and the record to show the majority of that pool approved.
Scott: And finally, Route 3 is the fairness route. It’s under Section 144A3. If the committee or the vote mechanisms weren’t used or were defective for whatever reason, the defendants can still argue that the transaction was fair to the corporation and its stockholders. That’s essentially an entire fairness style inquiry, looking at fair dealing and fair price. But it’s not a paper shield. You’ll need a robust process and valuation evidence. Practically speaking, this fairness route is really just a backstop. It’s not the first choice because it invites a much more searching review.
Stephanie: Okay, so now you layer in controllers. SB 21 draws a sharp line. Forgoing private transactions involving a controller—classic squeeze ads, for example—you still need both an empowered independent committee and an informed, uncoerced majority of the minority vote to access the safe harbor. For other controller transactions, say an asset sale to the controller, you can invoke the safe harbor with either the committee approval or the majority of the minority vote. And notably, for ongoing private controller deals, the statute relaxes the old ab initio timing requirement. The stockholder vote condition needs to be in place by the time the transaction is submitted to stockholders, not necessarily from the outset.
Scott: But how will the court enforce these? I think the best way to think about it is as a two-step sequence. Step one, the Delaware Court of Chancery will verify threshold compliance. Did the committee truly consist of disinterested independent directors? Was it empowered on paper and in practice? Did the stockholder vote exclude interested holders and were the disclosures complete and the process uncoerced? But then there’s step 2. If a mechanism is satisfied, the statute forecloses equitable relief and damages on fiduciary claims. Rutledge makes clear Chancery keeps jurisdiction to test the compliance on this. The safe harbor isn’t self-certifying.
Stephanie: And I just want to point out a couple of nuances here. First, materiality in the independence analysis is contextual. Small consulting fees might be immaterial at one company and significant at another. Second, the exchange standard presumption is helpful, but not dispositive. Courts will look beyond box checking to real world ties. And third, on fully informed, companies should expect plaintiffs to target banker conflict disclosures and sensitivity ranges in fairness analyses. Omissions in those zones can drive disclosure claims.
Scott: And I think a few practical tips for boards. If you’re using the committee route, build an empowerment record—a formal charter granting negotiation and veto authority, that there was an independent counsel and banker retained by the committee, that there were direct information rights, and that the meeting minutes show real engagement. And if you’re using the stockholder vote route, scrub who is disinterested, pressure test the disclosure deck, avoid deal protection terms or side understandings that might look coercive. And if there’s any chance that the deal is a going private controller transaction, plan for both protections from the start.
Stephanie: And what will the plaintiff’s bar do? The roadmap is to attack the prerequisites. On committees, expect a focus on director-specific ties, recurring business relationships, social connections, or compensation dependencies, and on practical disempowerment, compressed timelines, management control data flows, or advisor capture. On votes, expect plaintiff’s counsel to aim at missing or misleading disclosures and any coercive dynamics. If you can knock out the mechanism, you revive the path to remedies or, at a minimum, to leverage. Bottom line, Section 144 under SB 21 gives defendants clearer, earlier exits, but only if they do the work. Independence, empowerment, full information, and non-coercion are not slogans. They are evidentiary showings. Courts will enforce the words on the page by testing the facts in the record.
Scott: And don’t forget that Delaware also narrowed the Section 220 books and records inspections. SB 21 refocuses books and records on formal corporate materials, charters, bylaws, board and committee minutes, financials, director and officer questionnaires, while making emails and texts much harder to get absent a compelling showing.
Stephanie: So Delaware’s approach is a merits and process gate, not a standing gate. Plaintiffs can still sue. Companies can still move to dismiss. And the key fight becomes whether the statutory prerequisites for safe harbor treatment are actually satisfied. If they are, the defendants are shielded from equitable relief and damages on that transaction. If they’re not, the case proceeds under a more searching standard of review.
Scott: So I guess in summary in Texas, Senate Bill 29 is a front-end standing gate for derivative suits. Delaware’s amended 144 instead is a backend merits and remedies gate for conflicted transactions. In Texas, a valid bylaw or charter provision can bar a small stockholder from bringing or maintaining a derivative case at all. But in Delaware, a plaintiff can still sue, but the case can be dismissed or even the remedies could be foreclosed if the issuer satisfies a statutory cleansing mechanism and the court finds that prerequisites were met. Let’s compare settlement leverage because this is where the rubber meets the road. In Texas, if you have a 3% compliant bylaw in place, then when the plaintiff files the lawsuit and doesn’t meet it, that derivative suit is going to end on standing. That means it’s going to destroy the nuisance value leverage for small holders. There’s no discovery, no demand futility wrangling, no merits face threat. It’s a show your stake or go home regime.
Stephanie: In contrast, Delaware reduces but doesn’t erase nuisance value. If a company can show a clean independent committee process or a fully informed, uncoerced, disinterested vote that meets the new statutory requirements, the odds of an early win go way up. But plaintiffs still have lanes—attack committee independence, empowerment, or good faith. Challenge whether disclosures were complete and accurate, question whether the vote was uncoerced, or argue the transaction falls outside the safe harbor. That uncertainty can preserve bargaining chips in the right case.
Scott: That’s right. And practitioners are already calling it the first meaningful test of the Senate Bill 29 threshold with a roadmap for the courts.
Stephanie: On the Delaware side, Rutledge settled the constitutional cloud over SB 21. So, the action now shifts to how Chancery applies the new safe harbors to real committee processes and stockholder votes, and how strictly the court polices independence, empowerment, and full information in the statutory context. Expect a series of opinions over the next couple of years that refine those definitions and the evidentiary showings companies must make at the pleading stage.
Scott: Let’s shift to practical takeaways. For Texas boards and counsel, consider whether a threshold bylaw makes sense for your shareholder base and risk profile. The Southwest Airlines case we talked about shows that a court will enforce a threshold adopted after demand, but before the complaint. But you still need to weigh the governance optics. Think about your proxy advisors, institutional investors, and activists. They’re all going to have their own views. And if you move forward, draft the bylaw cleanly to make sure that your beneficial ownership definition is going to line up with your aims and communicate the rationale.
Stephanie: But if you don’t adopt a threshold, you still benefit from SB 29’s other reforms. Texas codified a version of the business judgment rule, narrowed certain fee recoveries, like eliminating disclosure-only corporate benefit fees, and strengthened dismissal mechanisms based on independent, good faith committee review. That toolkit reduces settlement pressure even without a threshold.
Scott: And for Delaware boards, your mantra is process, process, process. If there’s any chance a transaction will be characterized as a controller deal, decide early which statutory track you’ll run and whether you’ll run both to maximize dismissal prospects. You’ve got to build a record showing independence, empowerment, careful deliberation, and complete disclosure. So that’s a wrap for today. I want to thank you so much for listening, and if this episode helped you in the new world of derivative mechanics, please share it with a colleague and subscribe.
Stephanie: This is your co-host, Stephanie Lindemuth, a litigation partner in Akin’s New York office. Thanks so much for listening today. This was episode 10, Texas and Delaware’s Gatekeepers and Safe Harbors of the Business Court Benches.
Scott: And this is Scott Barnard, a litigation partner in Akin’s Dallas office. Thanks so much and we’ll see you next time.
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