Environmental Policy And The
Election: Part 2

By James Tucker, Stacey Mitchell and Bryan
Williamson

Democratic presidential candidate Joe Biden's "clean energy
revolution" and climate goals stand in stark contrast with the policies
President Donald Trump has pursued during his first term,
underscoring the significant impact the presidential election will have
on U.S. environmental and energy policy.

The congressional elections also will significantly affect the country's
environmental and energy policy, as the next Congress can shape
policy not just through its constitutional powers, but also through
the reversal of many of the Trump administration's late-term rules
via the Congressional Review Act.

In this three-part article, we outline both candidates' key
environmental and energy policies, including how the candidates
might — or might not — achieve their policy goals.

The first installment identified the Trump administration's
significant late-term rules that a unified Democratic Congress may
seek to invalidate to minimize Trump's legacy.

This installment analyzes the policy differences between Trump and
Biden on environmental issues including domestic energy, air quality
and international climate diplomacy, and considers some likely
consequences of those differences.

The third installment will cover the candidates' positions on water
quality, biodiversity and federal lands, and environmental justice.

Domestic Energy
Trump

The Trump administration has championed an "American energy
independence" policy, which seeks to shift the country's energy
dependence away from foreign suppliers and toward U.S. energy
sources, including primarily fossil fuels — coal, oil and natural

gas.[1]

Consistent with this policy, the Trump administration repealed the
Obama administration's Clean Power Plan, which sought to reduce
carbon dioxide emissions from U.S. power plants, and replaced it
with the Affordable Clean Energy Rule, which supplants a federal
emissions reduction regime with one that allows states to establish their own, potentially
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less stringent, standards.[2]

The Trump administration has also:

e Issued an executive order aimed at curtailing the use of foreign-sourced electric
equipment installed on the U.S. bulk-power system;

e Revised rules implementing the Public Utility Regulatory Policies Act of 1978 to afford
states additional flexibility in setting energy rates;

e Overhauled safety standards for offshore drilling to facilitate U.S. oil production;
e Revised regulations governing the disposal of coal ash;

e Promulgated a U.S. Department of Transportation rule authorizing the transportation
of liquefied natural gas by rail;

e Rewritten rules implementing the National Environmental Policy Act to hasten the
federal environmental review of complex energy and infrastructure projects; and

e Repealed U.S. Department of the Interior rules governing oil and gas fracking and
methane emissions.[3]

The Trump administration has effectuated its domestic energy agenda through a variety of
tools, including permitting, rulemaking, executive order and trade sanction. However, its
favored tool is rulemaking, by which the administration has repealed and replaced signature
Obama-era regulations in addition to advancing a number of additional priorities.

Given the virtual certainty that these regulatory changes would be subject to litigation, the
Trump administration has gone to great lengths to develop these rules to withstand legal
challenge, although final resolution in that regard likely will take years to play out. If
reelected, Trump can be expected to continue to use these tools to shepherd his support
toward the fossil fuel industry and further domesticize U.S. energy production.

Biden

In the process of courting the progressive wing of the Democratic Party, Biden has
described the Green New Deal as a crucial framework for meeting climate challenges as part
of a broader clean energy revolution, while declining to fully adopt it as his own plan. Biden
established a unity task force with Sen. Bernie Sanders, I-Vt., that has made a number of
climate-related recommendations, many aimed at creating a clean energy economy.[4]

These recommendations include achieving net zero greenhouse gas emissions by 2050,
reducing the carbon footprint of the U.S. building stock by 50% by 2035 and directing $400
billion of federal funds toward clean energy research and innovation — part of an overall $2
trillion federal investment in clean energy and environmental justice initiatives.[5]

The Biden-Sanders unity task force recommendations even go further, advocating for the
elimination of carbon pollution from power plants by 2035 and the installation of 500 million
solar panels and 60,000 wind turbines.[6] According to the Biden campaign, funding for
these energy initiatives would come from a reversal of the 2017 tax legislation that reduced
the individual and corporate tax rates.[7]
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Contrary to the Trump administration's efforts to boost fossil fuel energy sources, a Biden
administration would establish a new initiative, ARPA-C, described as "a new, cross-agency
Advanced Research Projects Agency focused on climate."[8] This new initiative would work
to decarbonize key U.S. business sectors; decrease the costs of producing grid-scale energy
storage technology; produce more hydrogen energy from renewable resources; address the
challenges of nuclear waste disposal; double U.S. offshore wind production by 2030; and
accelerate the deployment of carbon capture sequestration technology for use at U.S. power
plants.[9]

Importantly, the Biden campaign appears to have backed away — at least for now — from
previous positions expressing support for a carbon pricing mechanism, such as a carbon tax
or cap-and-trade system.[10] The Biden campaign also has not embraced a full ban on
hydraulic fracturing, or fracking, despite running mate Kamala Harris's previous statements
expressing support for such a ban.[11]

While many components of these domestic energy policy goals could be implemented
through rulemaking or executive order, many would require congressional appropriations or
legislation — e.g., reversal of the 2017 tax cuts, additional funding for clean infrastructure
and authorization of a nationwide carbon tax.[12] If elected, Biden would support the
transition from a fossil fuel-based energy system toward one more rooted in renewable
resources and developing strategies for climate mitigation and adaptation.

Air Quality
Trump

The Trump administration has relied on the rulemaking process to repeal and, in many
cases, replace many key Obama-era regulations aimed at curbing air emissions, including
most notably the Clean Power Plan, DOI rules governing oil and gas fracking and methane
emissions, and fuel economy and carbon dioxide emission standards for passenger cars and
light-duty trucks.[13]

The U.S. Environmental Protection Agency also issued a final rule in September 2019 that
revokes California's Clean Air Act preemption waiver, which had allowed California and other
states to adopt more stringent motor vehicle emissions standards than those in place under
federal law.[14] With respect to national air quality standards, the Trump administration
decided to retain the Obama-era standards for particulate matter, despite signals from the
administration's early days indicating that the EPA may have been considering

confronting U.S. Supreme Court precedent foreclosing the agency from considering
economic costs in formulating these standards.[15]

To that end, however, the EPA issued a proposed rule in early June that aims to revamp the
agency's process for considering benefits and costs when promulgating significant rules
under the Clean Air Act, by requiring, among other things, that future rulemakings include
benefit-cost analyses that do not factor so-called co-benefits from existing regulations in
assessing the incremental benefits of new rules.[16]

Most of this administration's major air-related rule rescissions have faced legal challenges,
many of which are still pending in the courts.[17] Beyond rulemaking, the Trump
administration has sought to downplay the impact of air pollution through discretionary
executive action, such as through the EPA's rejection of a petition from Maryland seeking
more stringent restrictions on emissions from coal-fired power plants in upwind states, and
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the U.S. Bureau of Land Management's issuance of increasing numbers of leases authorizing
oil and gas development on federal land.[18]

If reelected, the Trump administration likely would continue the stepwise replacement of
existing air regulations, further efforts to modify how economic impacts are accounted for in
agency decisions and use an additional four years to revise any components of the
administration's rules that courts vacate.

Biden

As in the case of Biden's proposed energy initiatives, his focus on air would seek to
"reinstate federal clean air protections, rolled back by the Trump Administration."[19]
According to his campaign, a Biden administration would focus on reducing the impact of
emissions from the transportation sector, particularly through motor vehicle and aircraft
standards and investments in sustainable aircraft fuel.[20]

With respect to motor vehicle emissions, a Biden administration would be expected to
promulgate standards more similar to those in place under the Obama administration,
restore tax credits for electric vehicles, increase the number of electric vehicle charging
stations throughout the country and attempt to require annual improvements in fuel
economy and emissions performance for heavy-duty vehicles.[21]

The Biden campaign also has pledged to require aggressive methane pollution limits on oil
and gas operations, require agencies issuing federal permits to consider the impact of
greenhouse gas emissions and climate change, and commit to reducing climate pollution
through federal infrastructure investments.[22] Lastly, Biden has stated that he would
establish a new cabinet position dedicated to addressing climate change, which reportedly
would "go beyond [the] EPA."[23]

To complement the regulations the Biden campaign has previewed, we likely would see a
Biden administration that more aggressively pursues enforcement actions against fossil fuel-
based energy producers and other large emitters of regulated pollutants that are found to
violate existing standards. However, most of the Biden campaign's air quality aspirations,
such as research-based emissions reductions initiatives and plans to expand zero-emission
vehicle infrastructure, would require appropriations.

Finally, any attempt to restore electric vehicle tax credits or establish an official new cabinet
position would require congressional authorization. But Biden could ascribe a new, climate-
related title to an existing aide or adviser, or elevate the role of the chair of the White
House Council on Environmental Quality without formally establishing a new cabinet
position.[24]

International Climate Diplomacy

Trump

Consistent with one of his significant 2016 campaign tenets, Trump, within the first six
months in office, withdrew the U.S. from the United Framework Convention on Climate
Change's 2015 Paris Agreement.[25] In accordance with the Paris Agreement, the U.S.'
withdrawal will become effective on Nov. 4, one day after the 2020 presidential
election.[26]

Also among this administration's signature moves is its replacement of the North American


https://www.law360.com/agencies/bureau-of-land-management
https://www.law360.com/agencies/council-on-environmental-quality
https://www.law360.com/agencies/nafta

Free Trade Agreement with the U.S.-Mexico-Canada Agreement, which contains
environmental provisions that are similar to those in other U.S. trade agreements, as well
as provisions intended to support the oil and gas industry by reducing duties, allowing U.S.
energy producers to bid on Mexican oil and gas exploration leases and challenge climate
policies, and eliminating tariffs on steel used to construct pipelines.[27]

In addition, the Trump administration has issued trade sanctions and executive orders to
restrict the use of foreign energy supplies, in an effort to bolster the production and export
of U.S. oil and gas.[28]

Given Trump's reliance on constitutional authority to shrink the U.S. role in developing
international climate policy and bolster the nation's production of fossil fuels, we expect
that, if reelected, he would continue to focus on domestic policy, eschew international
climate diplomacy as the U.S. officially withdraws from the Paris Agreement, and continue
efforts to engage internationally to promote U.S.-produced energy sources abroad.

Biden

The Biden campaign has announced its intention to recommit the U.S. to the Paris
Agreement and "lead an effort to get every major country to ramp up the ambition of their
domestic climate targets" with "transparent and enforceable" commitments.[29]

A Biden administration also would seek to join or initiate other international climate
agreements, such as a global moratorium on offshore drilling in the Arctic; a commitment
among G-20 nations to end export finance subsidies of high-carbon projects; a program to
offer financing for lower-carbon energy investments in Belt and Road Initiative countries;
and reforms to the International Monetary Fund and regional development bank standards
to prioritize projects with low-carbon impacts.[30]

If elected, Biden would be expected to take immediate steps to reverse the Trump
administration's international climate efforts, or lack thereof, by relying on the same
executive authority used to implement those policies in the first instance.

James Romney Tucker Jr. and Stacey H. Mitchell are partners, and Bryan C. Williamson is
an associate, at Akin Gump Strauss Hauer & Feld LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views
of the firm, its clients or Portfolio Media Inc., or any of its or their respective affiliates. This
article is for general information purposes and is not intended to be and should not be taken
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