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On January 29, 2019, the Public Company Accounting Oversight Board (PCAOB or +1 202.887 4040

“Board”) adopted amendments to its bylaws and rules that make the PCAOB’s

appointment and removal of its hearing officers subject to the approval of the U.S. Samantha Block
Securities and Exchange Commission (SEC)." This amendment comes in the wake of Associate
the Supreme Court’s 2018 holding in Lucia v. SEC that, because the SEC’s samantha.block@akingump.com

administrative law judges (ALJs) are “Officers” within the meaning of the Constitution’s ~ Washington, DC
Appointments Clause, the SEC’s commissioners (not staff) must appoint them.2 The +1202.887.4217
SEC took several steps in its own response to Lucia, including “ratif[ying] the

appointments of the Chief Administrative Law Judge...and Administrative Law

Judges...[and] reiterate[ing] [the SEC’s] approval of their appointments as [their]

own.”

This is not the first time the Board had to contend with a constitutional question
regarding its structure. In Free Enterprise Fund v. PCAOB, the Supreme Court held
that the Sarbanes-Oxley Act's provisions making PCAOB Board members removable
by the SEC only for good cause were inconsistent with the Constitution's separation of
powers.* In this instance, the SEC and Board proactively insulated the Board’s hearing
officers from the constitutional challenges addressed in Lucia.

By way of background, Board hearing officers hear two types of proceedings: (1)
proceedings in connection with the Board’s disapproval of a public accounting firm’s
application to register with the Board and (2) disciplinary proceedings to determine if
registered public accounting firms or their associated persons violated applicable law,
and, if so, whether they should be sanctioned.® Both types of proceedings serve an
important role in the Board’s oversight efforts.

The PCAOB (and SEC’s) relatively straightforward fix to the appointment and removal
of the Board’s hearing officers allows the Board to remove a potential obstacle to its
regulatory efforts. For example, it is not difficult to conjecture that, post-Lucia, parties
facing the institution of a Board disciplinary proceeding may have resisted entering into
settlements and raised challenges to the constitutionality of the Board’s former
approach to hiring and removing its hearing officers on its own accord.® Those
concerns likely animated the amendment at issue even though, as the Board notes, no
“court” and neither “the Commission, [n]or the Board has adjudicated whether a



PCAOB hearing officer is, like an SEC ALJ, an inferior officer under the Appointments
Clause.””

In its release, the PCAOB also pointed out the benefits of requiring SEC approval of
the hearing officers’ appointment since that approach allows for the hearing officer to
be “appointed in the manner of an inferior officer for purposes of the Appointments
Clause.”® The PCAOB elaborated that the Lucia Court described the tenets of the
Appointments Clause as “designed to preserve political accountability relative to
important government assignments.” Also, unlike the risk of ongoing challenges to the
status of SEC ALJs given that the Lucia Court did not address the question of their
removal,'® the PCAOB’s amendment avoids that challenge by subjecting the removal
of any Board hearing officer to SEC approval.’

It is an open question whether the SEC will exercise greater oversight over the Board’s
adjudication process through this new approach to the hearing officers’ appointment
and removal. The SEC already exerts significant oversight over the Board’s
enforcement process through, among other means, its review of any Board final
decision in a disciplinary proceeding under a de novo standard.'?

Several other questions remain as to how the PCAOB amendment will impact Board
adjudications, including any Board final decision under SEC review. First, going
forward, the Board will have to appoint hearing officers and submit them to the SEC for
approval.’® The release does not indicate if that already has occurred or when the
Board and the SEC may proceed with such appointments.

Second, to the extent respondents (in a timely manner) challenged the constitutionality
of the hearing officer’s appointment and sought Board review of the hearing officer’s
initial decision#, the Board likely will take a similar approach to the SEC and (as the
Court required in Lucia) remand the proceeding to a different and properly appointed
hearing officer.'® Or, following the SEC’s “alternative procedures” approach, the Board
could offer the parties, upon mutual agreement, the option of staying with the original

hearing officer after he or she is properly appointed under the Board amendment.

Similarly, respondents that made timely challenges to the constitutionality of the
Board’s hearing officer and sought SEC review of a Board final decision in a
disciplinary proceeding'® could also expect relief. In those instances, the SEC could
remand their proceeding to the Board, which, in turn, would likely take the
aforementioned approach. It will be worth keeping a close eye on how these potential
remands and related reassignments work themselves out in the coming months.
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