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LABOR AND EMPLOYMENT ALERT

DOL ISSUES LMRDA GUIDANCE FOR EMPLOYERS: TIMELY
FILERS TO GET AMNESTY

Last week the Department of Labor (DOL) issued the promised guidance
and grace period for employers required to file annual LM-10 forms under
the Labor-Management Reporting and Disclosure Act (LMRDA). DOL’s
guidance provides some direction to employers regarding future compliance
with the LMRDA, as well as raises some new questions.

Employers who engage in certain transactions with unions or union representatives are required
to file an LM-10 form on an annual basis. Prior to DOL’s announcement, employers were
required to report all payments to unions and union representatives, unless the payments were
exempted by the so called “de minimis” exemption. To qualify for a de minimis exception,
payments had to be “sporadic or occasional gifts, gratuities, or favors of insubstantial value,
given under circumstances and terms unrelated to the recipients’ status in a labor
organization....” LM-10 Instructions, Part A, Item 8.a. DOL did not designate a specific dollar
value to the de minimis exemption. Rather, the de minimis exemption was applied on a case-by-
case basis.

DOL’s guidance for employers establishes a new de minimis exemption, which exempts
payments of $250 or less. To calculate whether payments qualify as de minimis, payments or
other things of value given by an employer to a union or union representative must total $250 or
less in the aggregate for the fiscal year. Interestingly, the threshold far exceeds the de minimis
threshold for union representatives reporting (LM-30) receiving payments or gifts of $25. DOL
is considering even eliminating that exception. See 70 Fed. Reg. 51,175. In its announcement,
DOL stated that it likely will reconcile this disparity when it finalizes its rules on the LM-30
filing requirements. Until then, DOL advises employers to use the $250 threshold.

As previously promised by DOL, the guidance provides an amnesty for employers who have not
filed an LM-10 report in the past. Such first-time filers that submit reports for the fiscal year
beginning on or after January 1, 2005, will not be required to submit reports for prior years
absent “extraordinary circumstances.” DOL defines extraordinary circumstances as follows:

(1) existence of an ongoing investigation relating to the financial interest; and (2) evidence
of egregious conflicts of interest, such as those that would constitute serious violation of
section 302(a) of the Labor Management Relations Act, 1947, 29 U.S.C. 186(a), or
represent outright attempts to purchase official favors through cash or in-kind payments.

Where extraordinary circumstances do not exist, filing within the amnesty period will allow
employers to avoid liability for any failure to file in prior years. If an employer fails to file and
later is investigated by DOL, DOL may seek reports covering a five-year period.
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Recognizing that DOL historically has not enforced the LM-10 filing requirements, DOL also has provided additional
relief for employers with respect to their year 2005 filings. DOL is waiving the requirement that the LM-10 form be
signed under penalty of perjury. First-time filers may strike out the penalty-of-perjury language contained in the LM-10
and replace it with language stating:

Each of the undersigned, duly authorized officers of the above employer declares, after good faith investigation
and diligent inquiry, that all of the information submitted in this report (including the information in any
accompanying documents) has been examined by the signatory and is, to the best of the undersigned’s knowledge
and belief, as complete as possible based on existing and reconstructed records.

Form LM-10 — Employer Reports, Frequently Asked Questions (Nov. 9, 2005). However, this concession by DOL
contains two important caveats. First, the exception applies only where the employer did not have in place procedures
for tracking payments to unions or union representatives based on the employer’s belief that the LMRDA did not apply.
This caveat itself raises significant questions as to how DOL will evaluate an employer’s “belief” and whether ignorance
of the LMRDA obligations is sufficient for the exception.

The second caveat to the exception is that the employer act “diligently and in good faith to identify the covered
transactions, and prepare[] a report that discloses all the transactions revealed by [the employer’s] good faith inquiry....”
This caveat will raise difficult issues for employers. Information disclosed in any such report could result in criminal
liability under the Labor Management Relation Act (LMRA). (See LMRDA Reporting Requirements May Create
Reporting Issues for Public Companies (Nov. 2, 2005), DOL’s Proposed Revisions to Form LM-30 Raise Concerns for
Employers (Sept. 1,2005), New LMRDA Disclosure Regulations May Trap Unwary Employers (Aug. 9, 2005), and New
Reporting Requirements May Expose Employers to Criminal Liability (July 8, 2005), available at
http://www.akingump.com/alerts.cfm?practice_id=56). The amnesty provided by DOL applies exclusively to the
LMRDA filing requirements and expressly excludes any LMRA violations. Consequently, employers must consider
carefully the results of their actions under multiple statutes before proceeding.

Finally, DOL is waiving regulations that require the employer’s president and treasurer to sign the LM-10 form. DOL
has waived the requirement because it “recognizes that the president and treasurer may themselves have limited
knowledge of the results of the good faith investigation.” Because the “good faith search will be necessarily ad hoc, in
contrast to records maintained contemporaneously through established internal procedures,” employers filing now may
“authorize key officials in their organization who supervised or conducted the good faith search to sign the Form
LM-10.”

In sum, DOL’s guidance on LM-10 filings provides employers with the information that will enable them to properly
evaluate their risks under the LMRDA and LMRA. It also provides guidance on what steps employers may take to
minimize the risk. However, the amnesty is not a complete amnesty, and employers should carefully review their
options before adopting a course of action.

CONTACT INFORMATION

If you have questions about this topic, please contact:

Joseph A. Turzi.......cccoeueneeee. 202.887.4228 ..ceeeeeeieenen, Jturzi@akingump.Com.........c.eeeeeereeeeennen. Washington
James M. Gary........cceeuenneeee. 512.499.6297 .....covuvvveiene, Jjgary@akingump.com..........ccceecverueeeenenn Austin

Chase A. Karsman.................. 202.887.4261 ..o ckarsman@akingump.com............cc..c...... Washington
Austin Brussels Dallas Dubai Houston London Los Angeles Moscow

New York  Philadelphia San Antonio San Francisco Silicon Valley Taipei Washington, D.C.

This document is distributed for informational use only; it does not constitute legal advice and should not be used as such.
© 2005 Akin Gump Strauss Hauer & Feld LLP




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


