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HEALTH INDUSTRY ALERT

UNANSWERED QUESTIONS FROM THE ANTITRUST
CHALLENGE TO THE UNITEDHEALTH/SIERRA MERGER:
HOW DID THE ANTITRUST DIVISION VIEW THE POTENTIAL
IMPACT ON PROVIDERS?

On February 25, 2008, UnitedHealth Group (United) and Sierra Health
Services, Inc. (Sierra) announced that they would proceed with a merger
whereby United will acquire all outstanding shares of Sierra in a transaction
valued at $2.6 billion. Their statement came shortly after the United States
Department of Justice (DOJ) and Nevada state attorney general conditionally

approved the merger, subject to a divestiture by United and certain other conditions.

The DOJ action provides substantial guidance to the healthcare industry regarding the antitrust
issues arising from health plan mergers. For example, it is noteworthy for what it does address,
namely, the DOJ Antitrust Division’s view that health plan mergers can be anticompetitive
because of the impact they have on the Medicare Advantage program. This is a theory of harm
on which the Division has not relied previously. At the same time, the action is noteworthy for
what it does not address, namely, how the Division evaluated the claim that the merger would
have an impact on healthcare providers. The Division has addressed the possible impact from
health plan mergers on physicians and hospitals several times in the past, and has specifically
recognized the possibility of mergers creating buyer-side market power, or monopsony power,
in contractual relationships with physicians or hospitals. For instance, the Division challenged
the United/PacifiCare merger based in part on its potential impact on physicians. In the
Anthem/WellPoint merger, the Division discussed in its closing statement the possibility that the
merger might have an anticompetitive impact on hospitals. By contrast, the Division was
completely silent on that potential impact here, despite indication during the investigation of the
merger that this was a concern. Several entities, including the American Medical Association
(AMA), the Nevada State Medical Association and the Clark County Medical Society, have
accordingly made filings with the DOJ and the U.S. District Court for the District of Columbia,
where the case is pending, urging the court to reject the DOJ’s proposed final judgment.

In joint comments filed pursuant to the Tunney Act, 15 U.S.C. § 16, the provider groups argued
that the DOJ’s enforcement action was inadequate for (1) its failure to secure relief in the market
for the purchase of physician services, (2) its failure to secure relief in the commercial insurance
market and (3) its failure to construct a remedy to fully restore competition in the Medicare
Advantage Market. They also argue that the DOJ departed significantly from past enforcement
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actions and the DOJ’s own Merger Remedy Guidelines, and they demand an explanation from the DOJ as to the reason
behind the change in policy. Also filing Tunney Act comments were the U.S. House of Representatives Committee on
Small Business, the Service Employees International Union (SEIU), and the Commissioner of Clark County, NV.

The enforcement action is indeed limited in scope, with both federal and state actions focusing almost solely on the
effects on competition for Medicare Advantage enrollees. As stated above, both actions are, for the most part, silent on
the potential impact the merger will have on the interests of providers. The few provider-specific measures that are
addressed, appearing primarily in the Nevada state attorney general’s action, are limited, and the rationale for these
provider-focused remedies does not appear based on competition concerns. Furthermore, none of the enforcement
agencies sought to block the transaction in its entirety. Instead, as mentioned, they permitted it to proceed with limited
divestitures and other conditions. Opponents of the merger argue that the divestiture remedy does not fit well within the
antitrust paradigm for divestitures. The case is worth watching because the Division’s response to the Tunney Act
comments or the federal district court’s decision on whether to enter the decree may provide greater guidance on how
the antitrust laws apply to the potential impact on healthcare providers from health plan mergers.

BACKGROUND

United, a Minnesota corporation, is the largest health insurer in the United States. In the Las Vegas area, the relevant
market for purposes of this action, United offers Medicare Advantage products sold under the brands Secure Horizons
and AARP. United provides health insurance to approximately 27,800 Medicare Advantage enrollees, accounting for 34
percent of the Medicare Advantage market. United also offers commercial insurance products to consumers in the Las
Vegas area.

Sierra is a Nevada corporation and is the largest insurer in the state. It sells Medicare Advantage plans under the brand
Sierra Optima Select and its 49,500 enrollees account for 60 percent of the Medicare Advantage market in the Las Vegas

area. It, too, offers commercial insurance products.

Unlike traditional Medicare coverage, Medicare Advantage coverage is offered by private insurance companies, and,
when the program works as intended, provides enrollees with richer benefits at lower costs. The program is structured
so that insurers have an interest in lowering their projected costs so that they will be able to offer richer benefits to their
enrollees, and thus be able to compete with other insurers.

THE DEPARTMENT OF JUSTICE ACTION

On February 25, 2008, the DOJ filed a civil action to permanently enjoin the acquisition on the grounds that it would
“substantially increase concentration in an already highly concentrated market that is no broader than Medicare
Advantage health insurance plans sold to senior citizens” within the Las Vegas area. The acquisition, according to the
DOJ, has the potential to substantially decrease competition in the sale of Medicare Advantage plans in violation of
Section 7 of the Clayton Act.

The complaint recognized the fact that Medicare Advantage was created by Congress to serve as a private market
alternative to “traditional” Medicare provided by the government with the belief that competition within the private
market would prove beneficial to seniors. Indeed, at least in the Las Vegas area, the competition between the two major
Medicare Advantage offerors —United and Sierra — did produce real benefits for seniors, saving enrollees thousands of
dollars in health care costs annually. For instance, the two entities compete to attract members by offering plans with
zero premiums, reducing co-payments, eliminating deductibles, improving drug coverage, offering desirable fitness
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benefits and attempting to make their provider networks more attractive to potential members. The model, according to
the DOJ, was working as Congress intended, with competitive forces creating real, measurable savings for seniors.

According to the DOJ’s competitive impact statement, the combination of the two main competitors threatened to
reduce or eliminate those benefits that seniors have come to enjoy as a result of the competition between United and
Sierra. It further found that market forces were unlikely to serve as a counterbalance against potential anticompetitive
effects. First, because of low out-of-pocket costs and richer benefits associated with the Medicare Advantage plans,
seniors would not likely switch away from Medicare Advantage to traditional Medicare in sufficient numbers to make
anticompetitive price increases or reductions in quality unprofitable. Second, beneficiaries in the Las Vegas area may
only enroll in Medicare Advantage plans that the Centers for Medicare & Medicaid Services (CMS) approves for the
county in which they live — therefore they cannot turn to Medicare Advantage plans in other parts of the state or
country. Finally, the DOJ noted that the entry of new competitors into the market is unlikely due to substantial cost,
reputation and distribution disadvantages.

Along with the complaint, the DOJ filed a proposed final judgment that would, in effect, resolve the lawsuit and
alleviate the DOJ’s competitive concerns. Under the terms of the final judgment, the parties are allowed to proceed with
the transaction, provided that United divest itself of most of its assets related to its Medicare Advantage business,
namely, the assets dedicated to plans it offers under five separate CMS contracts — those it markets under the names
Secure Horizons and AARP — within 45 days of the date the complaint was filed.

According to the final judgment, United must divest its assets to an acceptable acquirer “in such a manner as will allow
the Acquirer to be a viable, ongoing business engaged in the sale of Medicare Advantage Plans in the Las Vegas area.”
The DOJ tentatively approved Humana as a buyer, subject to approval by CMS and the Nevada Division of Insurance.
Humana is one of the biggest sellers of Medicare Advantage plans in the country and, while it does have operations in
Nevada, according to state officials, it does not operate any Medicare Advantage plans in the state.

The final judgment has several provisions that would require United to assist the new acquirer with the transition into
the market and, in particular, assist it in negotiating agreements with existing provider networks. This is intended to
allow all plan participants affected by the switch to have the same access to substantially all of United’s provider
network on terms “no less favorable” than they currently have.

THE NEVADA STATE ATTORNEY GENERAL ACTION

On the same day the DOJ filed its complaint and proposed final judgment, the Nevada attorney general also filed a
complaint seeking to block the merger. The state’s proposed final judgment, which would allow the merger to go
forward, imposes a list of terms on the merging entities, including the following items —

e no “all products clauses” or “most favored nations” provisions for two years

e o exclusive contracts with medical service providers for two years

e  parties must not require a health care provider to disclose rates charged to other third-party payers
e  parties must provide small group employers at least 60 days’ notice of any intent to raise rates

e  parties must establish a “physicians council” to serve as a forum to discuss issues of concern to Nevada
physicians and establish goals and benchmarks for the physician-payer relationship
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e  parties may not increase premiums for beneficiaries nor decrease providers’ fees as a result of costs associated

with the transaction.

Although the state’s complaint was virtually identical to that filed by the DOJ, the remedies contemplated in the state’s
proposed final judgment clearly go well beyond the DOJ judgment.

TUNNEY ACT FILINGS

In their May 15 filing, the provider groups criticized the DOJ’s initial complaint and proposed final judgment as being
“seriously inadequate to remedy the competitive concerns” presented by the proposed transaction, and the merger under
the proposed terms as not being in the public’s interest. Specifically, they challenged the decision to ignore the potential
anticompetitive effects that the merger will have on the physician services and the commercial insurance markets,
noting that this was highly inconsistent with its past enforcement actions in the United/PacifiCare and Aetna/Prudential
mergers. According to the provider groups, “DOJ applied an even more lax standard than used in previous mergers and
permitted an unprecedented level of concentration clearly in violation of the law and the Merger Guidelines.” The
comments also argued that even within the narrowly defined Medicare Advantage market, the DOJ’s action is

insufficient to restore competition.

According to an affidavit filed by Prof. David Dranove of the Kellogg School of Management, Sierra and United
combined will hold 56 percent of the market share for commercial insurance in the Las Vegas area, which translates into
an equally substantial market share in the physician services market. This degree of concentration, according to the
provider groups, is sufficient to raise a concern over monopsony power. United and Sierra are not only sellers of
Medicare Advantage plans, but they are also buyers of provider services. Therefore, the threat to competition lies in the
ability of the merged entity to reduce physicians’ compensation — the nature of a physician’s services being such that
buyers are not easily replaced and a physician may be forced to accept low reimbursement rates for fear of losing
needed business. The provider groups argue that this, in turn, will lead to an overall decrease in the level of service
provided to patients, both in quantity and quality. The negative effects of the reduced competition on the public interest
are compounded by the state of the Nevada health care market, which, according to the comments, is particularly
vulnerable because of a longstanding shortage of providers. For instance, Nevada ranks 47th in the nation for access to
care, 45th in the nation for access to physicians and 51st in the nation for quality of care; nearly 25 percent of the state’s
residents are uninsured. Therefore, the provider groups posit that further reductions in the quantity of providers and the
quality of their services will only worsen this vulnerable market.

The comments go on to point out that the DOJ’s failure to adequately consider the monopsony issue was in stark
contrast to its past enforcement actions. In the Aetna/Prudential merger in 1999, an increase in market share from 26
percent to 42 percent prompted the DOJ to address monopsony concerns such as the ones presented here. Similarly, in
the United/PacifiCare merger, relatively low shares (30 percent in one market and 35 percent in another) supported a
challenge. If Prof. Dranove’s calculations are correct, the post-merger shares of United/Sierra exceed these numbers,
and the provider groups invite the DOJ to address why it did not find a monopsony problem.

Turning to the impact on the commercial insurance market, the provider groups note again that the combined share of
United and Sierra is 56 percent and, when limited to health maintenance organization (HMO) products, the combined
share is 90 percent. Market shares reaching this level of concentration have spurred enforcement action in past mergers,
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and the provider groups again ask that the proposed final judgment be revised to address the impact on this product
market.

Finally, the comments list the ways in which the proposed remedies in the final judgment are inadequate to allow the
acquirer of the divested Medicare Advantage business to compete effectively in the market. For instance, the DOJ
failed to propose bans on “most favored nations” provisions, preventing providers from giving more attractive rates to
competitors, or “all products clauses,” requiring providers to participate in a Medicare Advantage program as a
condition of participation in commercial programs. The comments also question the viability of a stand-alone
Medicare Advantage business, stating “[t]here is no evidence that a Medicare Advantage business can operate solely
on its own without a commercial component” and “there are significant economies of scope and scale that exist when
both commercial and Medicare Advantage businesses are combined.”

Indeed, the DOJ’s own Merger Guidelines recognize that, in some industries, the divestiture of a single line of business
may be insufficient to restore competition, and divestiture of more than a particular line of business may be required.
This is particularly the case in industries where it is difficult to compete without offering a full line of products, or
where one line of business is helpful or necessary to bolster a second line of business. In other words, even though
only one subset of business implicates antitrust concerns, that subset may be so intertwined with the entire line of a
firm’s business that the subset could not compete on its own. The comments urge that that this merger presents exactly
this type of situation, where the divestiture of the Medicare Advantage business, without the benefit of a commercial
component, may be inadequate to ensure that the acquirer will be able to restore the competition lost as a result of the
merger.

The United States attorney general is required to consider these comments and publish a response in the Federal
Register. The United States District Court for the District of Columbia, the federal court where the DOJ filed its action,
will determine whether or not the proposed final judgment submitted by the DOJ is in the public’s interest as required
by the Tunney Act. In making this determination, the court may consider the comments submitted by interested parties,
including the AMA and other provider groups.

CONTACT INFORMATION

If you have any questions about this case, please contact:

Mark J. Botti .....cccvevveenienennen. Washington, D.C.
Kelly M. Cleary Washington, D.C.

Austin Beijing Dallas Houston London Los Angeles Moscow

New York  Philadelphia San Antonio San Francisco Silicon Valley Taipei Washington, D.C.

This document is distributed for informational use only; it does not constitute legal advice and should not be used as such.
© 2008 Akin Gump Strauss Hauer & Feld LLP


mailto:mbotti@akingump.com
mailto:kcleary@akingump.com


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




