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INVESTMENT FUNDS ALERT

SEC HALTS SHORT SELLING IN FINANCIAL
STOCKS, REQUIRES DISCLOSURE OF SHORT
SALES AND RELAXES RULE 10B-18 CONDITIONS

The Securities and Exchange Commission (SEC) took temporary emergency

action on September 18, 2008, to increase market transparency and liquidity
in an effort to restore confidence in the financial markets. The SEC’s actions consist of three
emergency orders relating to (1) a prohibition of short sales in certain financial stocks,' (2) a
requirement to report on a weekly basis daily short sales by institutional investment managers
who currently file reports on Form 13F” and (3) a suspension of certain timing and volume
conditions on issuer repurchases under Rule 10b-18 of the Securities Exchange Act of 1934 (the
“Exchange Act”).’ The effective date of each order is set forth below. These actions are in
addition to the new rules adopted by the SEC on September 17, 2008, to curb naked short

selling abuses.
SHORT SALE PROHIBITION IN FINANCIAL STOCKS

The SEC issued an emergency order (the “Short Sale Order”) prohibiting all persons from
selling short* any publicly traded securities of 799 financial institutions, including banks,
insurance companies and securities firms, as defined by certain Standard Industrial
Classification (SIC) codes (each a “Prohibited Security”). The Short Sale Order includes an
appendix listing the name and ticker symbol of each Prohibited Security. We have been
informally advised that only the stocks corresponding to the ticker symbols listed on the
appendix (and not other securities issued by the financial institutions) are Prohibited Securities.
We also understand that the list will be updated to add certain names that were inadvertently
omitted.

The Short Sale Order includes some limited exceptions from the prohibition against short
selling. First, registered market makers, block positions or other market makers required to

quote in the over-the-counter market are excepted from the short sale prohibition, so long as

! SEC Release No. 34-58592 (September 18, 2008).

2 SEC Release No. 34-58591 (September 18, 2008).

? SEC Release No. 34-58588 (September 18, 2008).

* The term “short sale” means any sale of a security that the seller does not own or any sale that is
consummated by the delivery of a security borrowed by, or for the account of, the seller. Terms
referenced in the definition of “short sale shall have the same meaning as set forth in Rule 200 of
Regulation SHO. “Short positions” to be reported are those resulting from such short sales.
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they are selling short a Prohibited Security as part of bona fide market making in such security. In addition, the
prohibition against short selling a Prohibited Security does not apply to any person who sells short a Prohibited Security
as a result of an automatic exercise or assignment of an equity option due to the expiration of that option, if such person
held the option prior to effectiveness of the Short Sale Order.

Effective Date. The Short Sale Order is immediately effective and will terminate at 11:59 p.m. EDT on October 2, 2008,
unless further extended by the SEC. However, the Short Sale Order will not be effective for options market makers until
11:59 p.m. EDT on September 19, 2008, for any short sale transactions in Prohibited Securities that are a part of bona
fide market making and hedging activities related to market making in derivatives.’

DISCLOSURE OF SHORT SALES BY FORM 13F FILERS

The SEC also issued an emergency order requiring certain institutional investment managers to report information
concerning daily short sales4 of securities. The SEC is requiring every institutional investment manager that exercises
investment discretion with respect to accounts holding Section 13(f) securities and that has filed or was required to file a
Form 13F for the calendar quarter ended June 30, 2008, to file a report on a new form-Form SH-with the SEC, to
provide information relating to any short sales effected by such manager. The Form SH must be filed electronically and
will be publicly available through EDGAR. The Form SH filing must be made on the first business day of each week
immediately following a week in which the institutional investment manager has effected any short sale with respect to
any Section 13(f) security that is not an option. The Form SH filing must reflect the-

e number and value of securities sold short during the day (except for short sales in options)
e  opening short position

e  closing short position

e largest intraday short position

e time of the largest intraday short position

for the security on each calendar day of the prior week in which the institutional investment manager engaged in trading
with respect to short sales. An institutional investment manager will not be required to make a Form SH filing if it has
not effected any short sales of a Section 13(f) security since its previous Form SH filing.

Notwithstanding the above, an institutional investment manager need not report short positions if (1) the short position
constitutes less than one quarter of one percent of the class of the issuer’s Section 13(f) securities issued and
outstanding, and (2) the fair market value of the short position in the Section 13(f) securities is less than $1 million.

Effective Date. This disclosure requirement only applies to short sales effected after 12:01 a.m. EDT on September 22,
2008, and will terminate at 11:59 p.m. on October 2, 2008, unless further extended by the SEC. Based on the effective
date, the first Form SH will be required to be filed on September 29, 2008.

5 On September 19, 2008, the SEC’s Division of Trading and Markets issued a statement recommending to the SEC a
modification to the Short Sale Order to extend the exemption for hedging activities by exchange and over-the-counter market
makers in derivatives on Prohibited Securities for the life of the Short Sale Order.
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CHANGES TO TIMING AND VOLUME CONDITIONS UNDER RULE 10B-18

The third emergency order by the SEC suspends certain timing conditions and alters volume conditions relating to issuer
share repurchases under Rule 10b-18 under the Exchange Act. Rule 10b-18 provides a safe harbor from the anti-
manipulation provisions of Sections 9(a)(2) and 10(b) of the Exchange Act and Rule 10b-5 thereunder for purchases by
an issuer of its common stock if the purchases comply with certain timing, volume, price and manner-of-purchase
conditions. Because the SEC has determined that issuer repurchases represent an important source of liquidity during
times of market volatility, this emergency order temporarily alters the timing and volume conditions in Rule 10b-18 to
provide issuers additional flexibility and certainty regarding repurchases during the current market conditions.

Timing Conditions. Rule 10b-18(b)(2) sets forth certain conditions for the timing of purchases. Among other things, to
remain within the safe harbor, purchases pursuant to Rule 10b-18 must not be (1) the opening (regular way) purchase
reported in the consolidated transaction or quotation reporting system or (2) effected during either the 10 minutes or 30
minutes before the scheduled close of the market, depending on the security’s average daily trading volume (ADTV) for
the previous four full calendar weeks and public float value. Pursuant to the SEC’s order, these time of purchases

conditions, as set forth in Rule 10b-18(b)(2)(1)-(iii), are temporarily suspended.

Volume Conditions. Rule 10b-18(b)(4) sets forth certain conditions for the volume of purchases, including that the total
volume of Rule 10b-18 purchases effected by or for the issuer on any single day must not exceed 25 percent of the
ADTYV for the security. Pursuant to the SEC’s order, this volume condition is temporarily modified, so that the amount
of Rule 10b-18 purchases must not exceed 100 percent of the ADTV for the security.

Except as set forth above, an issuer must meet all other conditions in Rule 10b-18 to take advantage of the safe harbor
with respect to share repurchases.

Effective Date. This order regarding Rule 10b-18 is effective beginning at 12:01 a.m. EDT on September 19, 2008, and
will terminate at 11:59 p.m. on October 2, 2008, unless further extended by the SEC.
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David M. Billings........c..cc....... dbillings@akingump.com ..................... 44.20.7012.9620 ......ccevvvereereiennns London
J.P. Bruynes........ccccoeeveveesvenuenns jbruynes@akingump.com...................... 212.872. 7457 oo New York
James A. Deeken..........cccceu.... jdeeken@akingump.com....................... 214.969.4788 ....oooveeeeieeeieieenee Dallas
Patrick J. Dooley.........cccceeueenne pdooley@akingump.com....................... 212.872.1080 ....eeeirieiieieneeniens New York
Christopher Gorman-Evans...... cgorman-evans@akingump.com............ 44.20.7012.9656 ......coveeieeiaeannn London
Barry Y. Greenberg .................. bgreenberg@akingump.com.................. 214.969.2707 ..couveeveeeieieiniiniesieneens Dallas
Tra P. Kustin......ccccoeeveeevenieennnns ikustin@akingump.com......................... 212.872.1021 oo, New York
Arina Lekhel ..........cccoocvevieennenns alekhel@akingump.com........................ 212.872.8018 ..o New York
Burke A. McDavid................... bmcdavid@akingump.com.................... 7.495.783.7835 oo Moscow
Prakash H. Mehta..................... pmehta@akingump.com...........c..c......... 202.887.4248 .................. Washington, D.C.
Bruce S. Mendelsohn............... bmendelsohn@akingump.com............... 212.872.8117 oo New York
Lisa A. Peterson ..........cccecvneen. Ipeterson@akingump.com..................... 817.886.5070 ....coveviveeeeiiniiiiiiieiene Dallas
Eliot D. Raffkind............c.c...... eraffkind@akingump.com..................... 214.969.4667 .....ooveeeeieieieieiieinn, Dallas
Fadi G. Samman...........c.ccoen.e. fsamman@akingump.com..................... 202.887.4317 ....coeuvene.. Washington, D.C.
William L. Sturman.................. wsturman@akingump.com.................... 212.872.1035 .ceveieeeieeeee New York
Ann E. Tadajweski ..........c...... atadajweski@akingump.com................. 212.872.1087 e New York
Simon W. Thomas.................... swthomas@akingump.com.................... 44.20.7012.9627 ....oovveeieeieeanene London
Stephen M. Vine.........cccceeenee. svine@akingump.Com..........ccceeveeueennen. 212.872.1030 .o New York
Richard B. Zabel...................... rzabel@akingump.com...............ceueuue.. 212.872.8060 ......cveeeeeeeeiinennnnn New York

This document is distributed for informational use only; it does not constitute legal advice and should not be used as such.
© 2008 Akin Gump Strauss Hauer & Feld LLP




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


