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LABOR AND EMPLOYMENT ALERT 

CHINESE STATE COUNCIL PROMULGATED IMPLEMENTING 
RULES FOR THE LABOR CONTRACT LAW 

On September 18, 2008, the Chinese State Council adopted and promulgated the much 
awaited Implementing Rules for the Labor Contract Law (the “Rules”). 

• To the disappointment of some and the relief of others, the Rules add little 
substantive content to the law itself while leaving some key concepts vague, 
without providing clarifications.  However, some technical points in the law are 
clarified, making it more operational. 

• On the controversial provisions regarding non-fixed-term contracts, the Rules 
simply regroup precisely the same legal grounds already set forth in the law itself 
for terminating labor contracts by either the employer or the employee, for the 
sole purpose of dispelling misunderstandings held by some employers that the 
non-fixed-term contracts cannot be terminated. 

• On the critical terms of “material change of objective circumstances” and 
“material change of objective economic circumstances” as grounds for 
termination in Articles 40 and 41 of the law, the Rules provide no clarifications. 

• The restrictions seen in the previous drafts on the use of contract workers (six-
month maximum for non-auxiliary and non-substitute positions or two years’ limit 
for all positions) were deleted.  But the statutory terms for permitted uses, i.e. 
temporary, auxiliary and substitute positions, are left undefined, creating 
vagueness that will have to be resolved by labor arbitrators or courts on a case-by-
case basis. 

• The restrictions on the use of training bonds were deleted. 

• The Rules also contain clarifications on the issues of severance and service credit 
calculations when employees move from one employer to another for “reasons 
unrelated to themselves.”  This rule may mostly apply to employees of 
restructured state-owned-enterprises (SOEs), but it may also implicitly apply to an 
M&A between private, foreign-invested companies in China.  In such a situation, 
the years of employment with the first employer may need to be included 
cumulatively as years of employment with the second employer at such time as  
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the second employer needs to calculate years of employment in a possible circumstance of severance.  

However, the second employer might not need to incorporate the employee’s years with the first employer, 

if the first employer has already paid the employee severance at the time of the employee’s transfer. 

• On the consequences of an employer’s failure to enter into a written contract with an employee, the Rules 
provide that if the employer has sent a written notice and the employee still fails to sign the contract within 
a month after starting work, then the employer would have the right to terminate the relationship with notice 
but without severance after the month expires.  In addition, the employer must compensate the employee for 
hours actually worked.  

• Where an employer terminates or refuses to renew a labor contract upon its expiration in violation of the 
Labor Contract Law, and has paid punitive compensation to the employee pursuant to Article 87 of the 
Labor Contract Law, the employer shall not have to pay severance.  

SHENZHEN SEZ PROMULGATED NEW LABOR RULES – A TREND TOWARD 
INCREASING GOVERNMENT INTERVENTION IN LABOR RELATIONS 

This week, the government of the Shenzhen Special Economic Zone (SEZ) adopted its Regulation on Promotion of 
Harmonious Labor Relations.  A draft of this regulation was released in June for public comment.  The adopted 
version dropped restrictive limitations on the use of contract workers (seconded employees) that were written into the 
draft, apparently to make the regulation consistent with the Implementing Rules of the Labor Contract Law. 

The key provisions of the regulation are as follows— 

• Mandatory Annual Collective Bargaining and Government’s Power to Intervene in Strikes in Public 
Utilities Industries.  The regulation contains a provision requiring employers to engage in collective 
bargaining with their employees over wage adjustments at least once a year.  It authorizes the government 
to issue “orders to restore public order” in collective work stoppages (another name for strikes in China) or 
plant closings in public utilities and to impose a 30-day “cooling period.”  During this 30-day period, 
neither the employer nor the employees may resort to any action that may intensify conflicts.  Government 
agencies, trade unions and relevant trade associations shall use this period to organize negotiations and 
mediation to push the employer and the employees to reconcile. 

• Mandatory Requirement for One Day of Rest per Week.  Employers must guarantee an “uninterrupted” 
24-hour period for employees’ rest every week.  This places a limit on the employers’ right to ask 
employees on the flexible schedule system and the cumulative hour system to work more than six days per 
week.  This is a major change from the national law on work hours.  

• Priority of Employee’s Claims in Bankruptcy Proceedings.  The regulation also provides that, if the 
employee’s wage is less than the local average wage, then claims for employees’ medical expenses for work 
injuries and monthly wages for the three months prior to a company's filing for bankruptcy enjoy priority in 
bankruptcy proceedings.  Under the regulation, security interests in “remaining assets” shall enjoy a priority 
claim on those assets.  The language is somewhat vague on whether “remaining asset” means assets left 
over  
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after the employees’ claims are settled.  The newspaper report on the regulation quoted an expert as saying 

that it was a revision of the Bankruptcy Law based on the spirit of the Constitution and received approval 

from the NPC, the Ministry of Labor and the ACFTU.  The absolute priority enjoyed by secured creditors 

over employees’ back wage claims arising after the effective date of the PRC Bankruptcy Law was a major 

concession made by ACFTU to the business community when the Law was adopted.  We will have to wait 

to see, through clarifications by the government, whether this concession is taken back at the local level. 

• Ban on Contingency Fee Arrangements in Labor Disputes.  The regulation contains a provision banning 
the practice among lawyers of charging only contingency fees in labor disputes.  From now on, attorneys 
will be required to charge their fees according to a fee schedule issued by the local government (local 
Department of Justice). 

SHENZHEN FEDERATION OF TRADE UNIONS LAUNCHED “COLLECTIVE 
BARGAINING STORM” 

The Shenzhen Federation of Trade Unions (SZHFTU) launched a “Collective Bargaining Storm” this week.  It sent 
an “offer” to over one hundred major businesses operating in the city, including Fortune 500 companies, on behalf of 
the individual unions in these companies.  The offer demanded management in these companies to agree within 10 
days to start collective bargaining and to enter into a collective contract with their employees by December 5.  The 
local department of labor called the initiative a milestone.  A leading official of SZHFTU said that the same skills and 
tactics used in its negotiation with Wal-Mart will be used in this large scale negotiation. 

The goal of this initiative is to set up a collective bargaining mechanism, i.e. a negotiation process to begin at a fixed 
time each year on matters related to employees’ vital interests, such as labor compensation, work hours, rest and 
leave time, occupational health and safety, benefits, training, labor discipline and work quotas.  

The companies targeted in this initiative were selected based on the following factors—whether there was a trade 
union, whether collective contracts have been signed, the current status of labor relations and the companies’ ranking 
in the world. The companies selected all have trade unions.  

SZHFTU will publicly condemn a company if it delays negotiations without good cause. The unions’ bottom line for 
negotiations over wage increases will take into consideration increases in GDP and CPI, employees’ costs of living 
and companies’ needs for normal survival.  There is no fixed formula for the negotiations.  

IBM, VOLVO PLAN TO SET UP TRADE UNIONS IN CHINA 

According to the China Daily, IBM and Volvo are among the latest batch of Fortune 500 companies doing business in 
China that plan to set up trade unions in the country, a senior union official said on Friday. 

ACFTU, the top trade union in China, launched a three-month national campaign in June. Sony, Canon, FedEx, Intel 
and Toyota have set up unions since then, said an ACFTU official. 
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CONTACT INFORMATION 

If you have any questions regarding this alert, please contact: 

Labor Employment Law Contacts: 

Chris Xiaoyun Lin .................. +86.10.8567.2238 .......................... clin@akingump.com.............................. Beijing 
Yuanming Wang ..................... +86.10.8567.2221 .......................... ymwang@akingump.com...................... Beijing 

General Contacts: 

Eliot R. Cutler......................... +86.10.8567.2210 .......................... ecutler@akingump.com.........................Beijing 
Janet Jie Tang ......................... +86.10.8567.2220 .......................... jtang@akingump.com............................Beijing 

 

mailto:clin@akingump.com
mailto:ymwang@akingump.com
mailto:ecutler@akingump.com
mailto:jtang@akingump.com


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


