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INVESTOR ISSUES

The Evolving Landscape
Of ‘Corporate Access’

or years, sell-side brokerage firms have
arranged, for compensation, meet-
== ings between managers of publicly-

traded corporations and institutional

investors. This practice is commonly
referred to as “corporate access.” Recently,
however, corporate access has attracted an
increasing amount of attention. According to
media reports, as part of its ongoing insider
trading crackdown, the U.S. Securities and
Exchange Commission (SEC) has warned
investment banks about the need to ensure
that such meetings do not result in the improp-
er exchange of privileged information.! And
earlier this year, the Financial Times ran a
series of articles on corporate access,? which
reported that many chief executives were
unaware that their brokers charged inves-
tors, such as hedge fund and mutual fund
managers, up to $20,000 for such meetings.?
Shortly thereafter, the FT revealed that the
United Kingdom’s Financial Services Authority
would review whether the practice violates
U.K. rules prescribing the acceptable uses of
client commissions.*

Given the prohibitions on selective disclo-
sure of material information in the United
States and other jurisdictions, regulators
are likely to inquire increasingly into what
makes these meetings so valuable. Company
management, if they are truly unaware that
their time is being allocated on the basis of
payments to their bankers, might also ask
whether the practice is consistent with their
bankers’ fiduciary duties.

This article first describes the contexts in
which these meetings typically transpire. Next,
it addresses these questions by reviewing some
of the legitimate reasons for the practice of
brokered access to company management. This
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article then assesses the legal risks attendant
to such meetings, and concludes with some
proposed “best practices” for managing poten-
tial legal risks.

Background

“Corporate access” generally refers to the
practice of brokers arranging meetings between
investors and corporate management, often at
the CEO or CFO level but sometimes with compa-
nies’ Investor Relations personnel. These meet-
ings can, for the most part, be divided into three
categories. The broadest and most public interac-
tions are investor conferences, in which corpo-
rate management is invited to make presentations
to alarge number of analysts and investors. Next
are smaller group meetings, typically arranged
by broker-dealers for a select group of investor
clients, perhaps as part of a targeted investment
strategy or a tour of a specific geographic region.
Finally, brokers facilitate one-on-one meetings
between investors and corporate management,
which can take place at the investors’ offices, on
site at the company, or at “breakout” sessions
at conferences.

The practice of paying for one-on-one meet-
ings is common. A recent study reflected that
over a quarter of U.S. and U.K. investors allo-
cated more than half of their commissions
to corporate access.’ Nevertheless, the FT
quotes an official of the U.K. Investment
Management Association as saying that a
“rudimentary straw poll of corporate com-
munications advisers and chief executives

indicated that many of them weren’t aware
that investors and potential investors were
paying to see them.”®

Legitimate Purposes

One question that follows is: What justification
exists for the significant sums spent on corpo-
rate meetings? As the discussion and examples
below demonstrate, there are several legitimate
reasons investors pay for corporate meetings.
There are also noteworthy risks, as laid out in
the following section.

First and foremost, the meetings provide a
venue for investors to assess the quality of man-
agement teams. Investors may assess manage-
ment’s knowledge, philosophy and worldview,
temperament, management style, and level of
engagement. Investors can seek to answer ques-
tions such as: Is the management team thoughtful
about various industry-specific and macroeco-
nomic risks to the company, or does it seem
complacent? Will it prioritize the maximization of
shareholder value, or will it run the company for
its own self-aggrandizement? These are subjects
of particular interest to longer-term, fundamental
value investors.

Second, corporate access meetings can pro-
vide the opportunity to discuss information
that, standing alone, is nonmaterial (and thus,
as explained below, does not implicate insider
trading laws), but that may nonetheless factor
into an investment thesis. The following hypo-
thetical illustrates this point: A new product of
Company X, a large electronics company, has
sold poorly, and the publicly reported revenue
and profit contribution from that product are
not material to the company’s performance.
Based on her research, an analyst believes
that sales are anemic because potential buyers
are awaiting the outcome of a standards war
between Company X’s product and a compet-
ing format. The analyst is predicting, based
on her observation of the shelves at various
electronics retailers, that a second company
is slowing or ceasing production of its product
that is on the same format as Company X’s
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product, which (if true) would leave Company
X as one of a very small number of sellers on
its side of the standards war. The analyst is
further predicting that Company X will win
the standards war and that the product in
question will become a significant profit maker
for Company X. In a meeting with Company
X’s CEO, she asks the CEO if he is committed
to continuing to produce, market and sell the
product. The CEO says he is. This response,
while nonmaterial in and of itself, forms one
key part of the analyst’s thesis on Company X.

Third, meetings may provide an opportunity
to discuss information that is public but esoteric.
Imagine, by way of example, that Congress passes
a piece of highly complicated legislation that is
expected to significantly impact a given indus-
try. The legislation, once adopted, is of course
“public” in every sense of the word, but the com-
pany may be more familiar with its intricacies,
as they apply to the company itself, than even
the most sophisticated institutional investors.
There may be value to investors in obtaining a
forum in which to ask questions such as: Where
are the provisions in this bill that will affect you
most? How do you understand them to operate in
practice? Will this put your non-U.S. competitors
at a structural advantage? A conversation of this
nature can proceed entirely without reference
to any nonpublic fact.

Fourth, meetings provide investors with an
opportunity to ask probing follow-up questions—
sometimes in the nature of cross-examination—
that they otherwise would not have an opportu-
nity to ask. Corporate management teams say
many things publicly about many aspects of their
businesses, including their business plans and
long-term expectations. Investors have a legiti-
mate interest in testing the credibility and the
quality of management’s assumptions and trying
to understand the biggest risks to those plans.
Having a forum in which to raise questions of this
nature—to get one’s own questions answered,
rather than having to listen to the questions of
others (which are presumably of lesser inter-
est)—may be of value.”

Fifth, investors may not want to pose
questions at all, but rather to suggest a given
course of action. For instance, a shareholder
may prefer that a company holding significant
cash increase its dividend rather than making
one or more acquisitions. As described below,
company management may be prohibited from
responding to such suggestions under Regula-
tion FD (and it may be critical to the investor
to set clear ground rules, in order to avoid
becoming restricted from trading the issuer’s
securities). Even in light of those constraints,
however, it might be of value to investors to
be able to provide suggestions, especially if
they have finished building their position in
the company in question.

Sixth, meetings may provide an investor with
an opportunity to inquire about a management
team’s view of its competitors. Being industry
experts, they may be well-placed to opine on
which other companies are likely to do well, and
which are not.

Legal and Regulatory Risks

While there are legitimate purposes for cor-
porate access, there are pitfalls that participants
must avoid. In the United States, the laws that
generally apply are §10(b) of the Securities
Exchange Act and Rule 10b-5 thereunder, which
are used to prosecute insider trading; Regula-
tion FD, also promulgated by the SEC; and state
laws and federal rules governing the breach of
fiduciary duties. Also relevant to many institu-
tional investors, the U.K.’s FCA appears to be
examining the issue of corporate access from at
least two different perspectives. First, the FCA
has used its own insider dealing laws, which
differ significantly from the rules in the United
States, to discipline market professionals for
allegedly disclosing or trading after obtaining
too much information during corporate access
meetings.® Second, the FCA recently stated it
is contemplating enforcement actions against
firms that it believes may be improperly using
“soft dollars” to pay for corporate access, irre-
spective of whether an insider dealing violation
has occurred.’ This section addresses these
issues in turn.

"Corporate access”generally refers
to the practice of brokers arrang-
ing meetings between investors
and corporate management, of-
ten at the CEO or CFO level but
sometimes with companies’ Inves-
tor Relations personnel.

Insider Trading/Rule 10b-5. Insider trad-
ing is a potential issue if material nonpublic
information is disclosed in a corporate meeting.
Most U.S. insider trading cases are pursued
as a violation of Rule 10b-5, which prohibits
the use of “any device, scheme, or artifice to
defraud.” Rule 10b-5 reaches trading by insiders
on the basis of material nonpublic information,
and by those who obtained such information
via a “tip” from an insider. As insider trading
is a species of fraud (at least in the United
States), the government must typically show
a breach of duty to the company, as well as a
personal benefit to the tipper to prove tipper-
tippee liability.

Often, no “duty” issue will be implicated at
“corporate access” meetings: Company person-
nel are fulfilling their duty to the company by
meeting with investors or potential investors,
not breaching it; there will generally be no con-
fidentiality agreement or understanding in place,
written or otherwise; and the investors will owe
the company no fiduciary duty, absent a control
relationship or other special situation. And there
typically will be no personal benefit provided to
company personnel—while investors may com-
pensate the broker who facilitates the meeting,
they generally do not compensate management.

In light of the SEC’s broad interpretation of what
constitutes a personal benefit,'* however, inves-
tors should take special care to ensure that there
is no gift or other provision of value to company
personnel, or any special relationship—e.g., a
family relationship or a strong friendship outside
of the work context—between the investor and
any company personnel present.!!

In addition to the “duty” and “personal benefit”
questions, the 10b-5 analysis may also turn in
part on the number of investors in attendance.
When a large number of institutional investors
are present, such as at a conference, the risks
of an actual 10b-5 violation occurring may be
reduced significantly. If sell-side analysts pub-
lish the highlights of the meeting, then infor-
mation contained in that publication will, after
sufficient time has passed, likely be considered
“public” under prevailing case law even if the
sell-side research is not available to retail inves-
tors.!? One-on-one meetings, of course, call for
a higher degree of sensitivity because of their
nonpublic nature.

Regulation FD. Regulation FD prohibits
public companies from selectively disclosing
material nonpublic information to analysts,
institutional investors, and others without
concurrently making widespread public dis-
closure. The rule reflects the SEC’s view that
investors should have simultaneous access to
a company'’s material disclosures.

Under Regulation FD, whenever public
companies, or certain persons acting on their
behalf,'® disclose material nonpublic informa-
tion to certain enumerated persons, the com-
pany must disclose that information to the
public. The company must make the public
disclosure (i) simultaneously, in the case of
intentional disclosures, or (ii) promptly after-
wards, in the case of unintentional disclosures.

The risk that the SEC would allege a Regu-
lation FD violation arising from a conference
exists, given that attendance by retail inves-
tors at such conferences may be low or non-
existent, and the SEC thus would not view
the conference as a public forum. However,
similar to insider trading, the risks of violation
are higher at smaller meetings than at widely
attended conferences. The largest identified
number of recipients of an allegedly selective
disclosure based on which the SEC brought a
Regulation FD enforcement action appears to be
200." In all other instances where the SEC has
brought a Regulation FD enforcement action,
there have been fewer than 20 recipients, and
in most instances fewer than 10.'> Many market
participants have speculated on the question
of whether the SEC will seek to assess liability
for aiding and abetting a Regulation FD viola-
tion,'® and there exists at least the theoretical
possibility that, in the event of such a violation,
the SEC would look at whether the broker who
sponsored the conference had advance knowl-
edge of the offending disclosure.

Insider Dealing and Improper Disclosure
Under U.K. Law. Like the SEC, the FCA is likely
to continue to scrutinize corporate access
from an insider trading perspective. However,



Netw Dork Lato Tonrnal

THURSDAY, AUGUST 29, 2013

because the U.K.’s insider dealing laws often
cast a broader net than Rule 10b-5, investors
must take extra care when meeting with manage-
ment from U.K-listed companies. Unlike in the
United States, breach of duty is not an element
of insider dealing in the U.K. As a result, analysts
who ask overly probing questions could argu-
ably be viewed as “encouraging” management
to provide inside information in violation of U.K.
law, even if management is not being offered any
personal benefit as an incentive to violate their
fiduciary obligations.!” Moreover, while U.S. law
requires proof of recklessness for a civil insider
trading violation, the required mental state for
UK. insider dealing is mere negligence.!® These
distinctions from U.S. law significantly lower the
bar for the FCA to bring insider dealing enforce-
ment actions in the corporate access context.

Fiduciary Duties of Brokers. Another risk
is that the broker facilitating the meeting may
be alleged to have breached its fiduciary duty
to the client if they fail to disclose to their cli-
ent—the company—that they accepted pay-
ment from investors. The New York Court of
Appeals!® and the U.S. Court of Appeals for the
Ninth Circuit?? have held that, under certain
circumstances, investment banks may owe a
fiduciary duty to their clients. A fiduciary duty
can include the duty to disclose conflicts.?! Bro-
kers arranging corporate access meetings should
thus be mindful that their corporate clients may
already have concerns about the practice, as
the FT suggested.?? While we are not aware of
any case in which a broker has been sued for
failing to disclose corporate access payments,
the recent media attention on this subject may
trigger scrutiny by the SEC or other regulators
in the future.

Soft Money in the U.K. In the UK., the use
of “soft dollars” to pay for corporate access
has recently come under fire by the FCA. In the
United States, the SEC has interpreted §28(e)
of the Exchange Act broadly and has explicitly
approved the use of soft dollars for corporate
access.2? In the UK., however, last November, an
official at the FCA threatened “multimillion-pound
fines” for firms using client commission dollars
to pay for corporate access.?* Given the global
reach of many firms today, this change in posi-
tion by the FCA may require different practices
within a single firm.

Some FCA-regulated companies have reported-
ly begun to use foreign companies as third-party
contractors to obtain corporate access informa-
tion.? Such practices have yet to be approved
or disapproved by the FCA. Given the uncertain
legal landscape, however, the use of soft dollars
to pay for corporate access by FCA-regulated
firms, even if through third parties, remains an
area of concern.

Best Practices for Participants

In order to mitigate risks and avoid potential
pitfalls, participants in corporate access meetings
may want to consider the following practices:

e All participants should of course maintain
strong compliance and training programs regard-
ing prohibitions on selective disclosure and the

handling of potential material nonpublic informa-
tion. For firms that operate in both the United
States and the U.K., these programs should cover
the key differences between the sometimes con-
flicting regulatory regimes in these jurisdictions.

e Investment firms in particular may want
to monitor communications and trading in
and around corporate access meetings. In the
event that a corporate meeting appears to have
coincided with a significant change in the firm’s
investment strategy, counsel will want to inquire
about the reasons for the shift.

Insider trading is a potential issue
if material nonpublic information is
disclosed in a corporate meeting.

¢ Investment firms also should consider devel-
oping procedures to remove concerns that the
payments are tied to the quality of information
provided at a meeting. For example, they might
set the dollar value in advance of the meeting
based on objective factors, such as the num-
ber of persons at the meeting or the level of
corporate management attending. This can help
reduce incentives to compensate brokers based
on the quality of information coming out of the
meeting, and also minimize the appearance of
such incentives.

¢ Brokers should consider whether there is
an obligation to disclose that they are collecting
money for providing access. While fiduciary duty
law may be unclear, the imperatives favoring
disclosure may grow as clients are increasingly
sensitized to the issue, particularly in light of
the FCA’s position.

e [nvestors should craft soft-dollar policies
to ensure that portfolio activity in a U.K.-regis-
tered entity does not generate soft dollars or
commission-sharing credits that are used to pay
for corporate management meetings.

While there may be few clear directives regard-
ing this area, the one thing that appears likely is
that scrutiny of the practice of corporate access
will increase over time.
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