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x civil justice playbook // rebecca love kourlis and brittany kauffman

D iscussions of civil justice reform often 
take place at a 30,000-foot level, with broad con-
versations about making our legal system more 
efficient, navigable and affordable. While we at 

IAALS, the  Institute for the Advancement of the American 
Legal System at the University of Denver, strive to bring 
those  conversations down to ground level with practical and 
implementable solutions for improving the legal system, 
we can be as guilty as anyone. Take, for example, discovery. 
Although topics such as proportionality and case manage-
ment are highly influenced by the facts of the case and the 
particular judge, they are often discussed in generalities. The 
question is, how can we improve discovery in a very specific 
and practical way? One answer: focus on case-specific  
initial disclosures.

At the 2010 Conference on Civil Litigation at Duke 
University, sponsored by the Judicial Conference Advisory 
Committee on Civil Rules, the fundamental question of 
restructuring federal litigation as we know it was discussed 
by 200 attendees, including judges from federal and state 
courts; plaintiff, defense and public interest lawyers; corpo-
rate and government in-house counsel; and academics. 
Lofty stuff. While the conference concluded that such a 
restructuring was not necessary, attendees did determine 
that our legal system needs improvement, including more 
cooperation by the parties, proportionality in discovery 
and early active judicial case management. It is true that 
much of the discussion was at the 30,000-foot level, but 
there were also recommendations for specific action. One 
such suggestion that had widespread support was the  
idea of employing case-type-specific “pattern discovery” 
as a possible way to address unnecessary cost and delay  
in litigation.

Following the Duke Conference, IAALS facilitated the 
development of a set of protocols for use in employment 
cases – the Initial Discovery Protocols for Employment 
Cases Alleging Adverse Action (Employment Protocols). 

 3 By focusing on case-specific initial disclosures,  
we can improve discovery in a very specific and  
practical way.

To Change the Discovery Culture, 
Take It One Case at a Time

These Employment Protocols were developed by a nation-
wide balanced committee of attorneys with experience on 
the plaintiff or defense side of employment actions. The 
Employment Protocols were published as a pilot project by 
the Federal Judicial Center in 2011. Today, approximately 
75 federal district courts around the country, including all 
of the judges in the Districts of Connecticut and Oregon, 
have adopted the Employment Protocols.

 

An Opportunity to Evaluate the Specific Impact
One of the benefits of on-the-ground reforms is that they 
provide an opportunity to evaluate the specific impact of 
a change. The FJC issued a formal evaluation of its pilot 
project in October 2015 that cited several key findings, in-
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to this tool was what led to 
the recognition in 2015 by 
the Financial Times. 

Anne Borkovic: Building on 
that experience, we transi-
tioned to using .net appli-
cations that our in-house 
team built to allow even 
more external and internal 
users to deal with complex 
issues, and to improve the 
reliability, the speed and 
the user interface for those 
tools. 

What are some of the 
 other ways you have devel-
oped innovative solutions 
to assist organizations in 
managing legal require-
ments?

McCarthy: We’ve de-
veloped investigation 
management and correc-
tive-action tracking tools 
that allow cradle-to-grave 
management of compliance 
incidents tailored to aero-
space and defense clients. 
We created an anti-boycott 
decision and tracking tool 
for a company in the med-
ical devices industry. We 
helped one company create 
a system using Microsoft 
Visio and Access for manag-
ing country-of-origin rules 
under the U.S.-Korea Free 
Trade Agreement, saving 
the company and its Korean 
customer $5 million in the 
first year of its use. That 
was one of my favorites, be-

long memoranda on every 
topic – they wanted prac-
tical solutions to address 
 immediate operational 
problems. 

Jaelyn Judelson: Some 
of the largest problems 
involve managing large 
data-driven investigations, 
internal reviews and assess-
ments of specialized trade 
topics. At first, our efforts 
focused on using traditional 
tools, such as eRooms and 
SharePoint sites, to track 
and share information. 
We later worked with our 
in-house IT team to develop 
a tailored questionnaire 
and assessment tool, based 
on an SQL database that 
gathered information on a 
complex ITAR investigation 
involving hundreds of inter-
nal and external users. The 
tool was used over a two-
year period and allowed 
us to manage the process, 
track the data and report 
out on metrics to manage-
ment and the U.S. govern-
ment. The evolution from 
SharePoint-based processes 

CCBJ: Akin Gump has  
been recognized by the 
Financial Times for its 
work in compliance and 
technology. What led to 
that recognition?

Thomas McCarthy: 
Beginning over a decade 
ago, there was an upswing 
in enforcement trends 
by the U.S. government 
in areas that affected our 
clients – particularly export 
controls, sanctions and 
anti-corruption. At the 
same time, the regulatory 
environment was becoming 
more complex, and U.S. 
companies were continu-
ing to expand their supply 
chains and customer bases 
outside the country. This 
convergence accelerated 
complexity, uncertainty and 
risk for a lot of our clients. 
It was clear to us that the 
old models involving the de-
livery of legal services – for 
example, memos, procedure 
drafting and investigations 
– were not sufficient to 
address the range of needs 
in this changing environ-
ment. In-house lawyers also 
didn’t have the time to read 
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Akin Gump’s  Thomas 
McCarthy, Jaelyn 
 Judelson and Anne 
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STEPPING UP SERVICE  
WITH CUSTOMIZED TECH 
TOOLS FOR COMPLIANCE & 
INVESTIGATIONS

Technology is used solely in the 
service of the better delivery of  
legal services. Not all compliance 
issues lend themselves to a 
technology-based solution. 

—THOMAS MCCARTHY
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solutions to assist with le-
gal and compliance issues?

Borkovic: I would encour-
age in-house attorneys to 
push their outside legal ser-
vice providers to innovate 
in the way that they solve 
problems. I also think that 
many legal departments 
that have figured out a 
way to add an IT resource 
to their team have forged 
ahead in this area, giving 
them more options and 
insight.

One of the things that 
IT tools can do is create 
 reliable, efficient projects. 
They help manage the 
budget, ultimately, be-
cause they reduce costs on 
projects with repeat tasks, 

technology-based solution. 
Sometimes we’ve looked at 
a problem and said, “You 
should consider a software 
vendor,” or “Let’s consider 
an easier, shorter path to 
completion on this issue.” 
When we do propose a 
technology-based solution, 
the advantages to the client 
are that we can respond 
quickly to crisis situations 
with that tailored solution 
and we don’t charge com-
panies for software license 
fees. Our model is different 
from and complementary to 
larger, long-term software 
service providers. 

How should law depart-
ment leaders be looking 
to devise and implement 

cause the in-house compli-
ance team literally hugged 
our IT team when it was 
implemented because of 
how it was going to increase 
efficiency and make their 
jobs easier. 

Let me be clear: We are 
not a software development 
company, nor do we want to 
be one. Generally, any idea 
we present to the client 
that involves technology is 
time-limited in the sense 
that it is project-specific 
or intended as a bridge 
solution until the client 
can install a permanent fix. 
Technology is used solely 
in the service of the better 
delivery of legal services. 
Not all compliance is-
sues lend themselves to a 
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or even on repeat projects 
through economies of scale. 
While the start-up costs 
may be higher at the very 
beginning, the long-term 
savings are significant. It 
also helps if you educate 
teams on how these solu-
tions can make their lives 
easier.

How are regulators react-
ing to the increased use of 
technology in regulated 
industries, and how are 
they using technology 
themselves?

Borkovic: Regulators 
expect the increased use of 
technology. For example, if 
you look at export control 
enforcement actions over 
the past several years, they 
include requirements to 
describe automation that’s 
used in compliance func-
tions. 

McCarthy: In terms of the 
way they’re using tech-
nology themselves, I think 
many of the agencies in the 
areas of sanctions, export 
controls, foreign invest-
ment in the United States 
and anti-corruption are 
all using the various tools 
at their disposal in the 
intelligence community, 
as well as search functions 
on publicly available and 
non-publicly available web-
sites, to gather information 
and proceed with enforce-
ment actions.

The U.S. government 
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is investing in technology 
and making an effort to 
transition and consoli-
date its technology and 
management, so they’re 
proceeding apace. At times, 
however, implementation 
is challenged by budget 
 constraints and changes 
in priorities within the 
different agencies and the 
executive and legislative 
branches.

What does the future hold 
in this area for both com-
panies and law firms?

Borkovic: I think there’ll be 
a lot of activity and focus 
on cryptocurrency – on 
using blockchain security 
to help further the currency 
itself and the acceptance 
of different formats of 
currency, and then apply-
ing those concepts in other 
compliance efforts such as 
managing the supply chain, 
tracing where things came 
from and demonstrating 
compliance with regula-
tions.

Judelson: I think there will 
continue to be a focus at law 
firms and in the private sec-
tor on big data. There’s an 
expectation on the part of 
regulators that companies 
understand the data they 
have, where it’s located and 
the regulations that may ap-
ply to that data. There’s also 
an expectation that compa-
nies can forensically answer 
questions about that data, 

wherever it’s located.
McCarthy: It’s a fascinating 
time to be considering all of 
these issues. Engaging with 
blockchain, crypto issues, 
big data management and 
artificial intelligence keeps 
the practice of law very 
exciting. We can’t predict 
what’s going to happen in 
five years. We’re trying to 
keep up with developments 
in this area and figure out 
how we can continue to im-
prove the delivery of legal 
services and help clients 
run their businesses effec-
tively and guard against 
risk.

One of my favorite new 
books is called Life 3.0, 
by MIT professor Max 
 Tegmark. It talks about the 
future of artificial intel-
ligence and tries to sort 
through a lot of the hype 
around the topic – he allays 
fears of killer robot anxiety 
in the first several pages – 
and provides a vernacular 
and a framework in which 
to discuss the real issues 
and possible outcomes. He 
does not, by the way, put 
to rest concerns about the 
implications of technology 
on the changing nature 
of our jobs, but suggests 
some ways to consider and 
prepare for that issue. 

It’s amazing that we are 
now having these conver-
sations, and law firms, like 
our clients, are grappling 
with them in a fundamental 
way: How do we leverage 
this technology? How do 
we incorporate it into 
what we do and make sure 
that we’re doing things 
efficiently and effectively 
to meet new challenges? 
What will we look like in 
the years ahead? ■

I would encourage in-house attorneys to push their 
outside legal service providers to innovate in the way 
that they solve problems. —ANNE BORKOVIC 
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