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In our Employee Benefit alert, datédly 7,2010,we highlighted the position set forth by the Internal Reeebervice
in IRS Notice 201®6 regarding the payment of compensation that is conditiomedtmns to be taken by .
employee, such as the execution of a release of claims or a ree covenants (e.g., noncompetition) agreer

Many existing employment, severance and similar arrangementsi@tbeit severance payments will commenc
the date that the employee executes and delivers a release withoutapesétting forth a tim frame within which
the release must be returned.

The IRS stated in Notice 2010®% that if an employee’s (or other service provider’s) readipbnqualified deferre
compensation (e.g., certain severance payments that extend beyahdlStarof the ye: following the year in whicl
the severance event occurs) is contingent upon the executioaleéser of claims that does not contain time limits
the return of such release or that has a designated time franspdms multiple tax years, the ser provider could
manipulate the timing of payment in violation of Code Sect09A

IRS Notice 201®6 and subsequent IRS Notice 2-80 provide permissible correction methods for taxpa
arrangements having these types of provisions. Accordings still possible for these agreements to be corre
prior to the date a separation from service occurs by remthwnability of the employee to delay or accelerate
timing of the payment as a result of the employee’s actioeh @s returning ancot revoking a release). The man
of correction depends upon whether the agreement already pravides frame for return of the relee

« If the arrangemerprovides for payment within a specific time frame following separafrom service, then th
amendment must provide either for (i) payment only on thediayg of such specific time frame or (ii) paymen
be made in the second taxable year if in any event the specifiaéime §pans two tax yes

» If the arrangemerdoes not providefor such a@ime frame, the amendment must provide either for (i) payore
the 60th or 90th day following the employee’s separatiom §ervice or (ii) a period of up to 90 days for paym
but that if such period spans two taxable years, paymenbevitiade inhe later year.

Consistent with the requirements of the correction progaaplén document failures under IRS Notice 2z-06, the
corrections of the type described above require that an infamstatement be filed with the employer’s federal
returnfor the year of the correction. Pursuant to Notice -80, however, no information statement is required t
provided to the employee, and the employee is not requirethth a&ny statement to its return in respect of :
correction.

The ability tocorrect these defects expiresDecember 31, 201%r any amounts that remain deferred under :
arrangement as of December 31, 2012.
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Thus, employers shoufttomptly review compensation arrangements that contain release and similar cosdi
order b identify arrangements that may have noncompliant prosgsiod to arrange for timely amendment of <

arrangements.
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