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Commentary:

The Public Disclosure Bar of the False Claims Act
By Robert Salcido*

Introduction

The False Claims Act is the federal government’s “pri-
mary litigative tool for combating fraud.”1  It imposes
liability on those who, among other things, “know-
ingly” present, or cause to be presented, “a false or
fraudulent claim for payment” to the United States.2

The FCA empowers private persons (known as rela-
tors) to institute civil actions (known as qui tam actions)
to enforce the act and bestows upon them substantial
bounties if their cases are successful.3

In 1986 Congress substantially amended the FCA to en-
courage qui tam actions.  As a result of Congress’ ex-
pansion and liberalization of the FCA, the government’s
recoveries under the FCA have skyrocketed.  As of fed-
eral fiscal year 2000, the government has recovered al-
most $7 billion under the FCA since the 1986 amend-
ments.4  In federal fiscal year 2000 alone, the
government recovered $1.5 billion and more than half
that amount arose from health-related FCA cases.5

As a result, qui tam relators have been substantially
enriched.  For example, the relators in the TAP Phar-
maceutical qui tam case reportedly received more than
$70 million, and the whistleblowers in the HCA–The
Healthcare Company qui tam case received more than
$25 million for filing their actions.6

As qui tam recoveries escalate, debate continues to
rage regarding which “whistleblowers” truly merit
these massive rewards.  The primary provision of the
FCA that screens out unqualified whistleblowers from
these riches is the public disclosure jurisdictional bar.7

This bar eliminates actions that are not in the public
interest by divesting a court of subject matter jurisdic-
tion when the relator’s action is “based upon” specific
types of public information unless the relator can
prove that he or she is the “original source” of that
information.8

Multiple circuit courts of appeal have split regarding
the interpretation of several key provisions of the pub-
lic disclosure bar.  Recently, the U.S. Court of Appeals
for the Eighth Circuit, in United States ex rel. Minne-
sota Association of Nurse Anesthetists v. Allina Health
System, joined the fray by construing what it means
for a qui tam action to be “based upon” a public disclosure

and by interpreting the scope of the original source
provision.9

Specifically, the court held that an action can be
“based upon” a public disclosure even if the relator did
not rely upon the public information in filing the ac-
tion.  Further, the court ruled that a relator can in fact
qualify as an “original source” even if the information
underlying the action was in the public domain before
the relator disclosed the information to the federal
government.

For the reasons stated below, the decision substantially
misconstrues the language and purposes underlying
the public disclosure bar and will ultimately result in
reduced governmental recoveries because the
government’s recovery will be diluted by the substan-
tial bounties it must pay to “whistleblowers” who do
nothing more than republish public information in the
form of qui tam complaints.

The Eighth Circuit’s Decision in Allina

In Allina, the relator, the Minnesota Association of
Nurse Anesthetists, filed a qui tam action on Dec. 28,
1994, alleging that the defendant hospitals and anes-
thesiologists had knowingly made false claims on the
United States by mischaracterizing services they had
provided to Medicare patients.10

Specifically, MANA claimed that the defendant anes-
thesiologists and hospitals made the following types
of misrepresentations: billing on a reasonable-charge
basis when the services the anesthesiologists provided
did not meet the criteria for reasonable-charge reim-
bursement; billing services as personally performed
by the anesthesiologists when the services did not
meet the criteria for personal performance; billing as
if the anesthesiologists involved were directing fewer
concurrent cases than they actually did direct; and
certifying that it was medically necessary for both an
anesthesiologist and an anesthetist to personally per-
form cases that in fact an anesthetist alone personally
performed.11

The relator asserted that the defendants violated the
False Claims Act by overcharging the government
for their services and that they had conspired among
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each other to do so.  The United States declined to
intervene.12

Significantly, however, for purposes of the FCA’s pub-
lic disclosure bar, on Nov. 8, 1994, approximately
seven weeks before filing its qui tam case, MANA
and several individual anesthetists sued many of the
same defendants alleging various federal antitrust and
state law violations, again in connection with their anes-
thesia billing practices.13

The antitrust complaint alleged:

The defendant anesthesiology groups and their
co-conspirators have engaged in a wide-
spread practice of fraudulent billing of anes-
thesia services in violation of … Federal
statutes, including § 128(a)(1)(A).  Such vio-
lations include, but are not limited to, billing
for operations at which they were not present
and inaccurately designating operations as
one-on-one for Medicare purposes.14

These allegations in MANA’s antitrust case were im-
mediately reported in the local newspapers in St. Paul
and St. Cloud, Minn., on Nov. 10 and 11.15  MANA
also provided a copy of the antitrust case to the U.S.
government.16  Only after this publicity did MANA file
its qui tam action in which it republished these same al-
legations.17

As a result of these public disclosures, the defendants
moved to dismiss the relator’s action under the FCA’s
public disclosure bar.  According to the court, “Apply-
ing the [bar] requires [the court] to answer three
questions: (1) Have allegations made by the relator
been ‘publicly disclosed’ before the qui tam suit was
brought?  (2) If so, is the qui tam suit ‘based upon’
the public disclosure? and (3) If so, was the relator
an ‘original source’ of the information on which the
allegations were based?”18

For a relator to qualify as an original source, the court
ruled that the relator’s knowledge of the information
must be “(1) direct and (2) independent, and (3) the
relator must have voluntarily provided the information
to the Government before filing the suit.”19

In addressing these elements, the court had to inter-
pret two provisions of the public disclosure bar upon
which several other courts had split.  First, the court
had to consider whether MANA’s qui tam action was
“based upon” its previously filed antitrust action even
though the relator had knowledge of the underlying
facts independent of the public disclosure.  Second,
the court had to address whether MANA failed to

qualify as an original source because the allegations
were publicized (in the form of a civil proceeding and
press accounts) before the relator made any disclosure
of the facts to the government.

A. The Eighth Circuit’s Construction of ‘Based Upon’

There is a split in the circuits regarding the meaning of
the term “based upon” in the public disclosure juris-
dictional bar.  As in Allina, the issue typically arises
when there has been a public disclosure of allegations
or transactions of fraud contained in or resulting from
a hearing, audit, report, investigation or news media
account, but the relator claims ignorance of the public
information or claims that the information was ob-
tained from another source.  Under these circum-
stances, the issue is whether the relator’s action can
be “based upon” the public information if the relator in
fact did not know of or rely on that information.

The vast majority of circuits have ruled that a relator’s al-
legations are “based upon” public information if they are
substantially similar to that information.20  Conversely, a
minority of circuits has ruled that the relator’s action must
actually be derived from the public information in order to
be based upon that information.21

Before Allina, the Eighth Circuit had not expressly ad-
dressed this issue.  In evaluating both the majority and
the minority views, the court noted that there were two
strong arguments in support of the minority view.  First,
the court opined that the minority view was consistent
with the FCA’s statutory language and that the majority
view distorted “the plain meaning of the words ‘based
upon the public disclosure,’ since if the qui tam allega-
tions are not derived from the public disclosure itself,
they are not based upon the public disclosure, but rather
on the facts which have been publicly disclosed.”22

Second, the Eighth Circuit asserted that an important
policy supported the minority interpretation.  Specifi-
cally, the “second objection to the majority view is
that the policy justification sometimes given by courts
in the majority, if taken to its logical conclusion,
would return us to the rule of [United States ex rel.
Wisconsin v. Dean, 729 F.2d 1100 (7th Cir. 1984)],
which Congress was specifically attempting to over-
rule by means of the 1986 Amendments Act,” because
Congress sought “to treat relators fairly, which would
be frustrated by kicking relators out of court when
their claim was not parasitical, but was merely disclosed
before the relator had filed suit.”23

However, ultimately, the Allina court adopted the ma-
jority position and thus held that an action is based
upon a public disclosure whenever the allegations in
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the suit and in the publicly disclosed material are sub-
stantially the same regardless of where the relator ob-
tained its information.  In reaching this conclusion,
the court believed that it had struck the appropriate
balance between utility and fairness that underlies the
jurisdictional bar and addressed the policy concern
identified by the minority position that non-parasitic
relators would be barred if the court adhered to the
majority position.

Specifically, the court reasoned:

In our view, … these policy objections [raised
by the minority viewpoint] disappear if one
considers the overall design of the public dis-
closure provision.  Congress’s fairness con-
cern is not effectuated by each part of the
statute read in isolation, but rather by the stat-
ute as a whole.  The “based upon” clause
serves the concern of utility, that is of paying
only for useful information, and the “original
source” exception serves the concern of fair-
ness, that is of not biting the hand that fed the
government the information.  If the “based
upon” clause threatens to kick relators out of
court because the government does not need
them, the “original source” exception reopens
the courthouse door for certain deserving rela-
tors.  Therefore, the majority view reaches the
correct result, not because Congress cared
nothing for fairness and everything for utility,
but because it used two different provisions to
strike a balance between these concerns.24

B.  The Eighth Circuit’s Construction of the Original
Source Provision

As when it construed the “based upon” standard, the
Eighth Circuit, in interpreting the original source pro-
vision, returned to the Dean case.  The court said,
“Since we know from the history of the False Claims
Act that the original source provision was added in
1986 to permit claims like the one in Dean, in which a
claimant investigated the fraud and then revealed it to
the government before filing suit, we would expect
that the effect of the original source provision is to
protect from the public disclosure bar those who first
bring a claim to light.”25

With that thought in mind, the court turned to the is-
sue of whether the relator must provide the informa-
tion underlying its lawsuit to the government prior to
the time in which the information is publicly disclosed
to satisfy the statutory test that the relator must be “an
original source of the information” and have “voluntarily

provided the information to the Government before
filing an action under this section which is based on
the information.”26

The defendants in Allina contended that the relator
could not satisfy this standard because it disclosed the
antitrust complaint to the United States only after it
had publicly filed its antitrust action.  Although recog-
nizing that the D.C. Circuit and the Sixth Circuit had
adopted this rule,27 the Eighth Circuit found that “[t]his
additional requirement has no textual basis in the stat-
ute.”  Moreover, returning to its theme regarding fair-
ness versus utility, the court reasoned that the D.C.
and Sixth Circuit rule should be rejected because it un-
dermines the purpose of the original source provision
to extend “fairness” to the relator:

[T]he courts adopting this requirement have
justified it by arguing that after public disclo-
sure, the relator has no utility to the govern-
ment.  FPC-Boron Employees’ Club, 105 F.3d
at 691 (“Once the information has been pub-
licly disclosed, however, there is a little need
for the incentive provided by a qui tam ac-
tion.”).  However, as we have seen, through
the original source provisions Congress chose
to reward persons who discovered and re-
vealed fraud, rather than confiscating their
claims.  At the same time, Congress limited
that beneficence by denying the bounty even
to those who uncovered the fraud unless they
had revealed it to the government before filing
suit.  Sec. 3730(e)(4)(B).  We would change
the balance Congress struck if we were to
further restrict the class of those whose dis-
coveries had been made public but who were
nevertheless permitted to proceed as relators.
We decline to adopt the proposed additional
requirement.28

History Underlying the FCA Public
Disclosure Jurisdictional Bar

An evaluation of the scope and meaning of the public
disclosure jurisdictional bar must begin with its history.
Initially, when Congress enacted the False Claims Act
in 1863, the statute contained no jurisdictional bar.29

In 1943, after a series of abuses in which private per-
sons filed qui tam actions based expressly on public in-
formation, Congress revamped the statute to preclude
such lawsuits.30  Specifically, Congress provided that
no    action could be filed based on information in the
government’s possession.31  This jurisdictional bar ap-
plied even if the relator was the original source of the
information in the government’s “possession.”32
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When the Senate and House Judiciary Committees ini-
tially considered amending the jurisdictional bar in
1986, both proposed language that would have ex-
pressly permitted persons to bring lawsuits based on
public information.33  As initially proposed, the juris-
dictional bar would have permitted actions based on
public information if the federal government failed to
act on that information within six months of its disclo-
sure.34  The committees believed that such modifica-
tion was necessary because Justice Department files
were stuffed with referrals it had received from other
governmental agencies, but had failed to process.35

Significantly, however, the committees’ proposals were
not enacted.  Instead, rather than permitting persons to
file actions based on public information, Congress
opted to prohibit such actions unless the whistleblower
was the original source of the publicly disclosed infor-
mation.36  If the information is not in the public domain,
there is no assurance that the government is aware of
the information and is acting as needed to further the
public interest.  Hence, qui tam actions are permitted.
But if the information is in the public domain, qui tam
actions are barred unless the relator was the government’s
source of the information.

The basis for using a public disclosure as a trigger in ac-
tivating the bar is that when the allegations or transactions
of fraud have been publicly disclosed, the whistleblower’s
action does not advance the public interest, but hinders
it, because the government is compelled to share a por-
tion of its recovery with a whistleblower who merely
republishes public allegations.37

Once allegations are public, citizens rely on the government
to proceed with the action, and if the government does
not do so, they have the power to hold the government
accountable through the political process.  By drawing
the line here, Congress ensured that qui tam actions
would augment the government’s recoveries in FCA
actions and, at the same time, eliminate qui tam actions
when such actions were not needed to protect the
federal fisc.38

A comparison of three of the FCA’s jurisdictional bars
— subsections 3730(b)(5), (e)(3) and (e)(4) — further
illuminates Congress’ purpose in creating the public dis-
closure jurisdictional bar.  Under subsection 3730(e)(4),
Congress forces would-be whistleblowers to report
fraud before it is publicized.  If a relator fails to report
the information before publication, the suit would be
barred unless the relator was the government’s informant;
that is, the original source of the information.

Under subsection 3730(e)(3), Congress, in addition to
other procedures, forces relators to race the government

to the courthouse by prohibiting any qui tam action after
the United States files a civil lawsuit or administrative
civil money penalty proceeding based on the allegations
or transactions underlying the government’s action.  If
the government files first, the relator is barred even if the
underlying facts were not publicly disclosed and even if
the relator was an original source.

Under subsection 3730(b)(5), Congress pits relators
against each other in a race to the courthouse by pro-
hibiting all actions based on facts underlying a pending
action.  As in subsection 3730(e)(3), subsection 3730(b)(5)
applies even if the pending action is not public (e.g.,
the action is under court seal) and even if the relator
in the subsequent action would otherwise qualify as
an original source.

The reason that subsections 3730(b)(5) and 3730(e)(3)
are broader than subsection 3730(e)(4) — that is, they
apply even if the underlying allegations or transactions
are not public and even if the relator was the original
source of the information — is that once a qui tam law-
suit has been filed — subsection 3730(b)(5) — or once
the government is a party to a proceeding — subsection
3730(e)(3) — no qui tam action is necessary for the
government to enforce its rights effectively.

The primary purpose underlying the creation of each
of these various “races” in the FCA is to compel
whistleblowers to disclose perceived wrongdoing to
the government at the earliest possible moment.39

Further, in construing the scope of subsection (e)(4),
courts should be mindful that qui tam actions are
designed only to provide a mechanism by which the
government may obtain useful information so that it
may protect its interests; they should not be viewed as
a means to enrich private individuals and their counsel.40

Thus, whenever the information underlying the com-
plaint is publicly available and the relator did not furnish
the information to the government before that disclo-
sure, the relator should be barred from proceeding.
Although, as noted in detail below, some courts have
reached this conclusion,41 other courts, such as the
Eighth Circuit in Allina, have taken an unduly expansive
view of the statute, such that if whistleblowers merely
disclose to the government information that is already
public, they may proceed with the action.42  This inter-
pretation serves to enrich relators (and their counsel)
but does not appropriately enrich the government,
whose recovery is reduced by the relator’s share.

Why the Eighth Circuit Was Wrong in Allina

The court’s ruling in Allina that the relator qualified as
an original source can be questioned on the following
grounds:
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• The court misapplied the Dean case;

• The court’s balancing between “utility”
and “fairness” has no basis in the statutory
language or the legislative history;

• The court’s interpretation of the scope of the
original source provision is inconsistent with
the statutory language;

• The court did not address the applicable state-
ments in the legislative history regarding who
should qualify as an original source; and

• The court’s opinion undermines the chief
purpose underlying the qui tam provisions.

A. The Court’s Misapplication of Dean

In construing the public disclosure bar, the Eighth Cir-
cuit believed it was critical that it construe the original
source provision in a manner consistent with the Dean
decision.  Specifically, as noted, it said, “[Because] we
know from the history of the False Claims Act that the
original source provision was added in 1986 to permit
claims like the one in Dean, in which a claimant inves-
tigated the fraud and then revealed it to the govern-
ment before filing suit, we would expect that the effect
of the original source provision is to protect from the
public disclosure bar those who first bring a claim
to light.”43

However, if the court had compared the facts in Dean
to those in Allina, it would have found that an applica-
tion of the Dean rule would result in the dismissal of
the relator in Allina.  In Dean, the following events oc-
curred: the relator investigated the fraud, the relator re-
ported the fraud to the United States, and then the alle-
gations of the fraud were publicly disclosed (in the
form of criminal proceedings and news media ac-
counts).44  Under any interpretation of the public disclo-
sure bar, the relator under the facts in Dean should be
protected: the relator broke the conspiracy of silence
and divulged critical information to the government so
that the government could conduct its own investigation
before the same material is publicly disseminated.

That, however, is not what occurred in Allina.  There,
the sequence was quite different.  In Allina, the rela-
tor apparently investigated the alleged misconduct and
publicly disclosed the misconduct (in the form of a
civil complaint and newspaper accounts); only then
did the relator disclose the allegations to the government.
Hence, in making its disclosure to the government, the
relator did not break any conspiracy of silence, but
merely handed over public material to the government.

If the Allina court had literally adhered to the teaching
of Dean and the language of the public disclosure bar, it
would have dismissed the relator.  By publicizing the al-
legations before making any disclosure to the federal
government, the relator in Allina deprived the govern-
ment of the very important opportunity to control and
conduct its investigation in secrecy without prematurely
tipping off the target of the investigation.

In Dean, conversely, the government was afforded
this opportunity.  Because the original source provision
is intended to benefit relators like the relator in Dean
who disclosed the information before it became public
knowledge, and not relators like the one in Allina that
divulge information to the government that has already
been publicized, the relator in Allina should have been
dismissed.

B. The Court’s Balancing Test Between Utility and
Fairness Has No Basis in the Statute

As noted, another guiding principle in Allina concerned
its notion that Congress sought to balance utility and
fairness in constructing the public disclosure bar.  In
the context of discussing utility and fairness, the
court, in its opinion, did not point to any specific
language in the False Claims Act or the legislative
history to support its construction.  None exists.

Moreover, as noted above, from the structure of the
statutory language it appears that Congress’ predomi-
nant concern was with utility.  For example, it prohib-
ited a relator, under subsections 3730(b)(5) and (e)(3),
from bringing an action even if there had been no pub-
lic disclosure and even if the relator otherwise quali-
fied as an original source, because such actions served
no utility to the government.  There is no basis to be-
lieve that it made a different policy choice in the public
disclosure bar.

Also, the court’s conception of “fairness” is elusive
and subjective.  When the relator did not break the
conspiracy of silence by reporting misdeeds to the
government before the information is publicized, is it
“fair” that the whistleblower should obtain up to 30
percent of the government’s recovery for republishing
public information?  Or, under these circumstances, is
it fairer that the federal government (and ultimately
taxpayers like us) should receive the full 100 percent?
Most courts have ruled that the qui tam provisions are
a mechanism to supply the government with informa-
tion to prosecute fraud and not merely a mechanism
to enrich relators and their counsel.45  Under this con-
struction of the public disclosure bar, it would be
fairer to have dismissed the relator from the action.46
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C. The Court’s Interpretation Is Contrary to the Plain
Language of the FCA

In Allina, the court stated that a construction of the
public disclosure bar that would require a relator to
disclose the allegations to the United States before the
public disclosure “has no textual basis in the statute.”47

However, a literal construction of the public disclosure
bar requires that the relator be the government’s
informant in order to qualify as an original source.

First, as to the statutory language, any fair character-
ization of who is an original source must include the
notion that the person was the first to report the infor-
mation.  As the Ninth Circuit pointed out in Wang v.
FMC Corp.,48 the informer is the person who breaks
the conspiracy of silence, not the one that mimics
public information:

The paradigm qui tam plaintiff is the
“whistleblowing” insider….  Qui tam suits are
meant to encourage insiders privy to a fraud
on the government to blow the whistle on the
crime.  In such a scheme, there is little point
in rewarding a second toot.…

If, however, someone republishes an allegation that al-
ready has been publicly disclosed, he cannot bring a
qui tam suit, even if he had “direct and independent
knowledge” of the fraud.  e is no “whistleblower.”
“whistleblower” sounds the alarm; he does not echo it.
The Act rewards those brave enough to speak in the
face of a “conspiracy of silence,” and not their mim-
ics….  Because he had no hand in the original public
disclosure of the [defendant’s] troubles, [the relator’s]
claim regarding the [defendant] is blocked by the
jurisdictional bar of section 3730(e)(4)(A).49

Furthermore, a reading of the statutory language that
requires the informer to have direct and independent
knowledge of the publicly disclosed information and
provide it to the government is the only reading, as
the D.C. Circuit pointed out in United States ex rel.
Findley v. FPC-Boron Employees’ Club, that harmo-
nizes subparagraphs (A) and (B).50  Subparagraph (A)
mandates that the relator be “an original source of the
information.”  The phrase “of the information” must
have meaning; otherwise Congress could easily have
omitted the language without changing the meaning of
the jurisdictional bar.  The question is, what informa-
tion?  The only information referenced in the subpara-
graph is the allegations or transactions that are pub-
licly disclosed.  Thus, a plain reading of subparagraph
(A) is that the person must be “an original source of
the [allegations or transactions]” that were publicly
disclosed.

Moreover, an analysis of subparagraph (B) confirms
this interpretation.  Each use of the word “informa-
tion” in subparagraph (B) refers back to the allegations
or transactions that were publicly disclosed.  There-
fore, that provision, when read in light of subpara-
graph (A), would read as follows: For purposes of this
paragraph, “original source” means an individual who
has direct and independent knowledge of the informa-
tion (separate discrete transactions or allegations) on
which the complaint’s allegations are based and has
voluntarily provided the information (again, the separate
discrete transactions or allegations) to the government
before filing an action under this section which is
based on the information (the separate discrete
transactions or allegations).

This is the only reading of the provision that harmo-
nizes subparagraphs (A) and (B) and makes use of
each word of the public disclosure jurisdictional bar.
Further, to read the last clause of subparagraph (B) as
the court did in Allina would render it meaningless.
That provision requires that the original source volun-
tarily provide the information to the government
before filing an action based on that information.

When relators file actions, they are required to file
statements of material evidence with the government.51

Because relators must submit the materials to the gov-
ernment at the time of filing, it would make no sense
to require that they also submit the same information
to the government before filing the action (e.g., five
minutes prior to filing).52  It does make sense, how-
ever, to require that relators provide the information to
the government before publication.  The government
then can use the information to investigate before
defendants are prematurely tipped off by the public
disclosure and can promptly undertake any remedial
actions needed to minimize its losses.

D. The Court’s Opinion Is Inconsistent
With the Legislative History

In Allina, the Eighth Circuit never cited to the perti-
nent legislative history that contradicts its holding that
the relator need not disclose its information to the
government prior to the publication of the information
to qualify as an original source.

Specifically, in discussing the original source provi-
sion, both the primary Senate sponsor and the primary
House sponsor stated that to qualify as an original
source the person must be the source of the subse-
quent disclosure of the information.  Senator Charles
Grassley (R-Iowa) said, “[A] qui tam action based
solely on public disclosures cannot be brought by an
individual … who had not been an original source to
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the entity that disclosed the allegations.”53

Representative Howard Berman (D–Calif.) said, “Once
the public disclosure of the information occurs
through one of the methods referred to above, then
only a person who qualifies as an ‘original source’
may bring the action.  A person is an original source
if he had some of the information related to the claim
which he made available to the government or the
news media in advance of the false claims being pub-
licly disclosed.”54  The legislative history thus is con-
sistent with the statutory language mandating that the
original source be the person who supplies the perti-
nent information to the government before its public
disclosure.

E. The Court’s Opinion Undermines the Purpose of the
Qui Tam Provisions

Finally, the court in Allina ignores the primary pur-
pose of the provision.  Both the legislative history and
several cases make clear that the purpose of the qui
tam provisions is to ensure that the federal govern-
ment learns of misconduct at the earliest possible
time.55

Indeed, it is illogical, on the one hand, to believe that
Congress required that lawsuits be placed under seal,
as it did, so that the United States’ interest could be
protected by not prematurely disclosing an investiga-
tion to defendants,56 but, on the other hand, that Con-
gress, in the original source provision, would reward
relators who publicly disclosed the allegations underly-
ing the lawsuit before informing the government of
that conduct.

Once the government learns of the information, it may
take remedial action and minimize its potential losses.
Contrary to this purpose, the court’s ruling in Allina
will encourage possible whistleblowers to wait in the
hope that damages will mount and their bounty will
increase.

Conclusion

Qui tam actions should benefit the United States.
When there is no public disclosure of the underlying
allegations, qui tam suits potentially benefit the United
States because the Justice Department presumably re-
ceives non-public facts that it can then investigate and
discharge the executive branch’s constitutional duty
to enforce the law.

Alternatively, when the allegations have been publicly
disclosed, no qui tam action is needed because the ap-
propriate government officials will take action or be
held politically accountable for their inaction.  Con-

gress, however, even after a public disclosure, would
permit a narrow category of individuals to proceed
with an action if they had been informants to the
United States before the disclosure because these
individuals assist the government by providing it with
non-public information that it can then investigate.

The Eighth Circuit’s decision in Allina undermines the
language and purpose of the public disclosure jurisdic-
tional bar by permitting non-whistleblowers to proceed
with qui tam actions that do not benefit the United
States.  The action does not benefit the government
because the relator tips the defendants off regarding
the alleged misconduct before the United States has
had an opportunity to investigate and because if the
government now determines to proceed with the pub-
lic allegations it will have to split a substantial portion
of the proceeds with relators who did not provide the
United States with non-public information.  Therefore,
other circuits considering this issue should elect to
follow the D.C. Circuit’s ruling in Findley and the
Sixth Circuit’s ruling in McKenzie and reject the
Eighth Circuit’s ruling in Allina.
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