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US Investment Climate in Cuba May Be Improving

by Anya Landau French,
Melissa Schwartz,
Wynn Segall and

Dallas Woodrum

When the Trump administration
implemented new rules for U.S. trade
and investment in Cuba
last November, a key pri-
ority was to restrict hard
for

currency income

Cuban entities owned or
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controlled by the Cuban
military, intelligence or
security services.

These new restrictions were largely
aimed at GAESA, a tourism-focused
conglomerate owned by the Cuban
military and its subsidiaries.

The new U.S. restrictions effective-
ly bar American companies from en-
gaging in management or construc-
tion contracts for hotel properties
across the island, which are owned
and financed by ALMEST and oper-
ated by Gaviota Hotels Group, both
subsidiaries of GAESA.

In addition to barring U.S. com-
from  construction

panies or

U.S.
restrictions also effectively prohibit

management of these hotels,

American travelers from staying in
these properties unless a U.S. ho-
tel operator sought authorization
from the U.S. Treasury Department’s
Office of Foreign Assets Control, or
OFAC, before the rules took effect.

Despite these restrictions, signifi-
cant opportunities for trade and in-
vestment in Cuba that advance other
U.S. policy interests remain.

The key for U.S. companies wish-
ing to seize these opportunities is to
mitigate the risk resulting from an
absence of guidance from the U.S.
government regarding which trans-
actions are likely to receive approval.

Beyond simply complying with
the black letter provisions of the
Treasury Department’s
Cuban Assets Control
Regulations for Cuba,
U.S. with
business proposals
that a U.S.
specific license need

companies
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require

to demonstrate that the proposed

project is in line with the current
administration’s policies.

Further, the U.S. government may
request an executory contract for re-
view before granting a license. This
can require U.S. companies to prog-
ress negotiations and a proposed deal
with their Cuban counterparts before
seeking formal OFAC authorization
for a project.

WILLING PARTNERS

In Cuba, U.S. companies will con-
tinue to find willing partners for
projects that the Cuban govern-
ment views as suited to the island’s
needs, particularly those identified
in Cuba’s Portfolio of Opportunities
for Investment published each fall.

Such opportunities include poten-
tial projects in the public health and
safety, energy and environment, and
food security sectors, among others.
Importantly, many ofthese sectorsalso
align with fundamental stated U.S.
policy objectives and therefore may
present a stronger case for approval
by authorities in both countries.



A variety of factors that can
affect prospects for success when
negotiating deals in Cuba are the
same as those present in many
emerging markets: the relative expe-
rience of the particular Cuban coun-
terpart in negotiating international
transactions with U.S. companies,
the number of government approvals
required for a particular deal and of-
ten the protracted nature of the ne-
gotiations in light of the number of
stakeholders involved.

As Cuban officials often point out,
not long ago Cuban business repre-
sentatives were accus-
tomed to taking their
lead from Cuban govern-
ment ministries when it

came to defining priori-
ties, necessary projects
and

Schwarti- ..
decision-making
on specific business proposals and
contracts.

In some cases, these challenges
can be compounded by uncertainty
regarding the prospects for Cuban
political support for renewal of com-
mercial engagement with the United
States in a particular context.
although Fidel Castro
may have been less than impressed
with President Obama’s approach to

However,

engagement with Cuba during his
2016 visit to the island, two years lat-
er, with Fidel Castro gone and Raul
Castro retired from his position as
Cuba’s head of state (while remaining
a respected voice within the Cuban

Communist Party), Cuba’s newer and
younger leaders are continuing the
policies of greater international eco-
nomic engagement encouraged under
Raul Castro.

For example, Cuba’s new president
Miguel Diaz-Canel recently met with
Eric Schmidt, the former executive
chairman-turned-senior-adviser to
his successor at Google, for discus-
sions on a possible deal with Cuba to
expand internet access in the coun-
try, which is a stated priority of the
Cuban government.

The new Cuban president’s pub-
lic engagement with a U.S. company
on Google’s scale within his first
100 days in office is an encouraging
bellwether of Cuba’s interest in ex-
panding engagement with U.S. com-
panies.

The investment climate in Cuba may
also improve with the ratification of
a new Cuban Constitution that was
considered by the Cuban parliament
in July, and that will be subject to a
national referendum by early 2019.

The draft constitution formally pre-
serves a role for the private sector in
Cuba and cements the
strategic importance of
foreign investment and in-
vestors’ rights — although
Cuba’s broader-scale for-
eign investment strategy
is still relatively new.

Investment Law 118 passed in
2014, nearly coinciding with the
historic deal to restore U.S.-Cuba

diplomatic relations announced on
Dec. 17, 2014.

Despite the change of tone in Cuba-

U.S. relations over the past year, well-
considered strategic U.S. business
initiatives can continue to benefit
from Cuba’s oft-expressed desire to
diversify its international economic
and business relations and end more
than two centuries of economic de-
pendence on one or another dominant
foreign trading partner.
Proximity as well as deep
demographic and historic cultur-
al commonalities make the United
States and Cuba natural and inevi-
table trading partners.

Cuban business representatives re-
main open to building and sharing
knowledge and deepening relation-
ships with U.S. companies now that
may lead to viable projects over the
medium and longer term.

This presents an open door to
potential opportunities for compa-
nies whose businesses align with the
architecture of policy priorities in
Havana and Washington if they have
the confidence, vision, cross-cul-
tural acumen and good guidance to

successfully pursue business in Cuba.
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