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One of the first issues liti-
gators often confront is 
whether the case will 

proceed in a judicial or arbitral 
forum. Over the past decade, 
the Supreme Court has provided 
strong support for arbitration, 
most recently enforcing arbitra-
tion clauses that prevent plaintiffs 
from bringing class actions. The 
current term, however, sees the 
court facing a new set of cases, 
which focus on the types of claims 
that can be litigated in arbitration 
and the relative powers of arbi-
trators and judges. In three cases 
that already have been argued, 
the court may limit the scope and 
authority of arbitrators.

Of greatest interest is Lamps Plus 
v. Varela, No. 17-988, in which the 
court is considering whether arbi-
tration under the Federal Arbitra-
tion Act (FAA) may include class 
arbitration. Lamps Plus arises out 
of an employment agreement to 

arbitrate that contained no spe-
cific mention of class arbitration. 
The Ninth Circuit held that the 
absence of such language does 
not determine whether the arbi-
tration agreement could be inter-
preted to permit class arbitration. 
Relying on California contract law, 
it concluded that the agreement 
was susceptible to an interpreta-
tion that authorized class arbi-
tration. It then interpreted the 
agreement against the drafter—
the employer—and held that 
class arbitration was permitted.

The petitioners raise a host of 
arguments specific to the con-
tract, but also advance a broader 
rule that class arbitration is 
incompatible with the FAA. Rely-
ing on AT&T Mobility v. Concep-
cion, 563 U.S. 333 (2011), the first 
decision that upheld class action 
waivers, the petitioners maintain 
that class arbitration requires an 
express agreement and cannot be 
permitted by implication. Arbi-
tration is fundamentally a matter 
of bilateral agreement between 
the contracting parties, which is 
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inconsistent with expanding an 
arbitration to decide the claims 
of an entire class. Moreover, peti-
tioners argue that class arbitra-
tion contravenes the purpose 
of arbitration—to furnish a less 
expensive and informal alterna-
tive to litigation in civil courts.

Oral argument in the case pro-
vided no clear signals as to what 
the court is likely to hold. Justices 
Elena Kagan, Brett Kavanaugh, 
and Neil Gorsuch sought a textual 
basis in the FAA for precluding 
class arbitration, though Justice 
Gorsuch, joined by Justice Samuel 
Alito, expressed concerns about 
due process should an arbitra-
tion seek to adjudicate the claims 
of parties that never signed arbi-
tration agreements. Chief Justice 
John Roberts questioned whether 
state law principles should gov-
ern if they impose a procedure—
class arbitration—that is like “a 
poison pill” to defendants.

Other Justices focused on a pro-
cedural question. Because the 
district court ordered the matter 
to arbitration and dismissed the 
case, the arbitration order was 
part of an appealable final judg-
ment. Yet when a district court 
stays proceedings pending arbi-
tration, the arbitration order is 
not appealable. Justices Stephen 
Breyer, Ruth Bader Ginsburg, 
and Sonia Sotomayor questioned 
whether trial courts should have 
the power to make an arbitration 
order appealable by dismissing 
rather than staying such a case.

Given these questions, Lamps 
Plus may result in a plurality 

decision, with no clear consen-
sus emerging on whether the FAA 
bars class arbitration. However, 
if the court does reach the issue 
and finds class arbitration imper-
missible under the FAA, it could 
result in a sea change in modern 
litigation. Given the widespread 
use of arbitration agreements 
in employment agreements and 
consumer transactions, Lamps 
Plus could effectively eliminate 
employment and consumer class 
litigation in arbitrations.

The court also will decide two 
other arbitration-related cases this 
term. Both deal with the authority 
of courts and arbitrators to decide 
issues of arbitrability.

New Prime v. Oliveira, No. 17-340, 
raises two questions: (1) whether 
the exemption under the FAA for 
“contracts of employment of sea-
men, railroad employees, or any 
other class of workers engaged in 
foreign or interstate commerce” 
(9 U.S.C. §1) applies to truck 
drivers working as independent 
contractors; and (2) whether the 
application of that exemption 
can be decided by a court or if it 
must be decided by an arbitrator 
when the agreement delegates 
questions of arbitrability to the 
arbitrator. A panel of the First 
Circuit unanimously held that a 
court may decide if the exemp-
tion applies and split 2-1 in hold-
ing that the exemption applies to 
independent contractors.

At oral argument, the Justices 
strongly indicated that they will 
affirm the First Circuit’s deci-
sion. Several Justices, including 

Justices Ginsburg, Gorsuch, and 
Roberts, appeared skeptical that 
the FAA permits arbitration of a 
claim that might be exempt from 
the statute’s scope. A district 
court must first decide if the FAA 
applies to a claim before it has the 
power to order any issue to arbi-
tration, including the arbitrability 
of the claims. As Justice Ginsburg 
pointed out, if the claims fall out-
side the scope of the FAA, “you 
can’t use the Act to enforce any 
arbitration.” Chief Justice Roberts 
added that, while certain issues 
of arbitrability “within the four 
corners of the arbitration agree-
ment” are legitimately issues for 
the arbitrator to decide, the issue 
of whether the FAA applies at all 
“seems to be on a different order 
of magnitude.”

On the issue of the exemption 
itself, the court appears likely to 
hold that the exemption applies 
to independent contractors, 
because the statute’s exemption 
applies to “contracts of employ-
ment of  …  workers[,]” not just 
to contracts of “employees.” The 
Justices seemed dubious about 
the employer’s argument that 
only employees are subject to 
“contracts of employment.” For 
instance, Chief Justice Roberts 
pointed out that “[p]eople think 
naturally of employing an inde-
pendent contractor.”

The decision in New Prime 
may determine how the court 
approaches the remaining arbi-
tration case. As in New Prime, the 
question in Henry Schein v. Archer 
and White Sales, No. 17-340, turns 
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on whether a question of arbi-
trability must be submitted to 
an arbitrator. Unlike  New Prime, 
however, the question does not 
turn on the scope of the FAA and 
whether a court has power under 
the statute to order a claim to 
arbitration.

Henry Schein instead involves 
a two-part test adopted by the 
Fifth Circuit in Douglas v. Regions 
Bank, 757 F.3d 460 (5th Cir. 2014), 
to decide if a claim is arbitrable: 
(1) whether the parties had a 
clear and unmistakable agree-
ment to arbitrate the claims at 
issue unless (2) “the argument 
that the claim at hand is within 
the scope of the arbitration 
agreement is ‘wholly ground-
less.’” Id. at 464. Other Circuits 
similarly have adopted tests that 
permit district courts to decline 
to order arbitration of claims 
that clearly fall outside the con-
tracted scope of arbitration. E.g., 
Turi v. Main St. Adoption Servs., 
633 F.3d 496, 507 (6th Cir. 2011); 
Qualcomm v. Nokia, 466 F.3d 1366 
(Fed. Cir. 2006).

In Henry Schein, the Fifth Cir-
cuit did not decide whether the 
parties had demonstrated the 
requisite intent to delegate arbi-
trability, but held that the arbi-
tration demand was “wholly 
groundless.” The plaintiff had 
sought damages and injunctive 
relief against the defendants. 
When the defendants moved to 
compel arbitration, the plaintiff 
opposed on the grounds that the 
arbitration agreement exempted 
“actions seeking injunctive 

relief  … .” Siding with the plain-
tiff, the Fifth Circuit held that the 
arbitration demand was “wholly 
groundless” because the claim 
included a demand for injunctive 
relief.

At the Supreme Court, the 
defendants argue that, when the 
parties delegate the issue of arbi-
trability, a district court has no 
authority to consider whether 
the claim falls outside the scope 
of the agreement; only the arbi-
trator can decide that. The plain-
tiff argues that parties do not 
contract to send implausible or 
illegitimate demands to arbitra-
tion and doing so for threshold 
determinations of arbitrability of 
clearly non-arbitrable claims is 
inconsistent with the FAA’s objec-
tives. The plaintiff also argues 
that, because a court can vacate 
an award if it finds the arbitrator 
exceeded its powers by deciding 
a claim that was not arbitrable, it 
defies common sense to hold that 
the court has no power to do the 
same before arbitration.

Surprisingly, the plaintiff has 
not raised an argument that 
might complement the likely 
ruling in New Prime. Just as the 
court seems receptive to the 
argument that a trial court has 
no power to order a claim to arbi-
tration if it lacks the statutory 
authority to do so, an analogous 
argument could have been made 
that, because arbitration is a 
matter of contract, if the parties 
have contractually exempted 
certain claims, the district court 
has no authority to order those 

claims to arbitration even for the 
purpose of deciding the scope of 
arbitrability.

At the recent oral argument, 
Justices Ginsburg and Breyer 
seemed to consider this issue, but 
not as part of the test for whether 
a claim was “wholly groundless.” 
Instead, citing an amicus brief 
written by Prof. George Berman, 
they indicated that a court might 
consider if the claim was actually 
something the parties had clearly 
and unmistakably agreed to arbi-
trate, the first prong of the Fifth 
Circuit’s test.

As for the “wholly ground-
less” prong, the Court as a whole 
seemed fairly dubious about 
adopting it. Several Justices 
appeared to view that standard 
as intruding into the merits of 
the claim, while others struggled 
to identify the types of argu-
ments that would be asserted if 
litigants could contest arbitration 
demands using a “wholly ground-
less” standard.

Together, New Prime and Henry 
Schein could change how parties 
litigate arbitrability and whether 
they reconsider delegating ques-
tions of arbitrability to arbitrators.
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